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SIR FRANK LOCKWOOD. 


By ONE wHOoO ENJOYED KNowinc Him. 


T is difficult to convey to the mind of an 

American an adequate idea of the unique 
position the late Sir Frank Lockwood occu- 
pied in public estimation in England. He 
was before all things a lawyer, and it is 
principally as a lawyer that he will be re- 
membered. Yet he was by no means a 
prominent lawyer. So, too, he was con- 
spicuous in politics and in the social and 
in the art world, but he -had many con- 
temporaries in these fields. of activity who 
were immeasurably his superiors. Never- 
theless, few men in his generation were 
listened to with more interest in the House 


of Commons, few had so large a following , 


in society, while it is very doubtful if any 
man, not being by profession an artist, has 
ever before produced enough pictures or 
sketches to cover the walls of a “ one-man” 
exhibition. These varied talents adorned 
the man, but it was, after all, his manliness 
and the cheeriness of his nature, and the 
winsomeness of his individuality that gave 
him preéminence over all others at the 
time of his death as the most popular man 
in England. 

The events of his career may be very 
briefly narrated. He was born in 1846, the 
second son of Charles Day Lockwood, of 
Ardwick, Manchester. He was educated 
at Caius College, Cambridge, where he dis- 
tinguished himself rather in a social way 
than as a student, gaining no more impor- 
tant honor than a place in his college boat. 
He did not apply himself at once to prepara- 
tion for his profession, but drifted in a mild 
way into theatricals, and for a time, at least, 





was a full-fledged actor, touring with the 
Kendals under the assumed name of “ Mr. 
D. Macpherson.” With his mobile face, 
graceful presence, musical voice and quick 
wit, it is impossible to avoid the conviction 
that, if he had continued on the boards, he 
would have gained distinction as an actor. 
But after creditably filling minor parts, his 
first appearance being as Kenrick in ‘“ The 
Heir At Law,” and his last as Max Hark- 
away in “London Assurance,” he aban- 
doned the stage, and entered his name and 
kept his term at Lincoln’s Inn. He was 
called to the bar in 1872. He first joined 
the chancery bar, but, as he characteristi- 
cally declared, he found the wines of that 
bar ¢rés séc, and not to his taste. He then 
took common law, and, joining the north- 
eastern circuit, soon attained a considerable 
reputation by successfully defending prison- 
ers arraigned at the assizes. It is said that 
his first brief came to him from Sir A. 
Rollet, who was then mayor of Hull, at the 
request of Mrs. Kendal. Ten years later, 
or as soon as the law permitted, he was 
given “silk,” or, in other words, was made 
a Queen’s counsel. In 1884 he was ap- | 
pointed recorder of Sheffield —a position 
of considerably more honor than emolument 
— and in 1894 he was made solicitor general. 
Relieved, by becoming Queen’s counsel, of 
the drudgery of junior practice, and devoting 
his talents almost exclusively to advocacy, for 
which his peculiar qualities especially fitted 
him, he rapidly advanced in the profession 
and enjoyed, almost to the time of his death, 


‘one of the leading practices at the common 
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law bar; in fact, there have been very few 
causes célébres during his career as Queen’s 
counsel, in which he was not briefed, and his 
portly figure and beaming face were almost 
daily to be seen in the courts. He made no 
pretension to be a learned lawyer or to be 
subtle in the technicalities of the law; but he 
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SIR FRANK LOCKWOOD 


was keen, clever and accomplished, a skill- 
ful tactician, and a hard fighter. When he 
was known to be on his feet, the hangers- 
on in other courts hurried in to hear him, 
while there was no one who was so constant 
a source of pleasure and entertainment to the 
younger members of the bar. The story is 
told of a countryman who was summoned 
upon a special jury, and who tried his utmost 
before the list was called to obtain exemp- 
tion from service. The usher was com- 












AND SIR EDWARD CLARKE. 





plaisant, yet obdurate, and in vain did the 
embryo juror urge all manner of reasons 
against his fitness to sit in judgment at an 
important trial. He was ill and had under- 
gone domestic trouble, and he was certain 
that the dullness and dreariness of a day’s 
sitting in court would exercise the most 


deleterious influence upon his health, and 
unfit him for the proper discharge of his 
duties. The usher innocently observed, 
“Oh! Sir Frank Lockwood is in this case, 
and he’s sure to make you laugh.” “ But 
I don’t want to laugh,” cried the imaginary 
invalid. ‘Can’t help you, sir,” rejoined the 


official; ‘ you are regularly summoned, and 
I have no power to let you off.” The victim 
went into the box resignedly, and later in 
the day — for Sir Frank was in his best 
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form — invited the usher to have a drink 
with him, in order that he might tell him 
that he had never spent such an enjoyable 
time in his life, and request the privilege of 
sitting on the next jury called for one of Mr. 
Frank Lockwood’s cases. 

In many of his cases he was opposed by 
Sir Edward Clarke, and the contrast between 
the great burly figure of 
Sir Frank— he was six 
feet four —and Sir Ed- 
ward, who is below the 
average height, often 
gave an additional zest 
to the fun which Sir 
Frank was almost al- 


his adversaries case. 

In fact, Sir Frank 
Lockwood’s wit and 
humor and his engaging 
way with a jury, often 
gave him the advan- 
tage over Sir Edward 
Clarke, who is an able 
lawyer and a man of 





him as when he was the hero of it. He used 
to tell of a man whom he was defending at 
York. The prisoner was charged with steal- 
ing cattle — ‘‘ beasts” they call them there. 


Sir Frank said to a witness: ‘“ Now, my 
man, you say you saw so and so; how far 
off can you see a beast to know it?” “Just 


as far off as I am from you,” replied the 
witness. Upon another 
occasion, in defending a 
man, had up for horse- 
stealing, the judge re- 
marked sternly to a wit- 
ness inclined to be flip- 
pant: ‘‘ Horse-stealing 
is a very serious offense ; 
fifty years ago it was 
a hanging matter.” 
“Well,” replied the wit- 
ness, with a certain log- 
icalreasonableness, 
“fifty years hence it 
may not be a crime at 
all.” Once in defend- 
ing a prisoner accused 
of stealing a spade, 





profound learning, al- 
though not a humorist. 
On one occasion, when 
they were opposed as 
usual, Sir Edward, to Sir 
Frank’s apparent aston- 
ishment and indignation 
ventured on a witticism. 
Even the judge, Mr. 
Justice Matthew, looked up in surprise, 
and remarked, ‘“‘ You must remember, Sir 
Edward, that Sir Frank Lockwood has a 
monopoly in that field.” The stories that 
are attributed to him are innumerable, and 
wherever he appeared in the courts, in the 
smoking-room at Westminster, in the club 
or in the lobby of the theatre, he was sure 
to be surrounded by a laughing throng, for 
he was a prince of raconteurs. Like all 
good story-tellers, he enjoyed the point of 
the joke quite as much when it was against 








(From an origina) sketch.) 





Lockwood, then just be- 
ginning his practice, in- 
sisted that there was no 
precedent for sentence 
of punishment for a theft 
of that particular gar- 
den implement. The 
Dogberry of a justice, 
after carefully consult- 
ing his ‘‘ Archibald’s Practice,” said to the 
prisoner: ‘I can’t find anything under the 
word ‘spade,’ although I see that a man 
was convicted and severely punished for 
stealing a ‘shovel.’ You have had a very 
narrow escape, but you may go this time.” 
He always enjoyed this hit on himself. At 
a banquet at York an old citizen who was 
afflicted with deafness was asked his opinion 
of the sitting members. “I don’t know 
much about ’em,” he replied, “ but one of 
‘em is called Lockwood.” ‘ What sort of a 
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man is he?” asked the querist, who hap- 
pened to be a great admirer of Lockwood. 
“Oh, he'll do,” said the aged citizen. 
“They say in London that he’s doing,” 
observed the friend, who was nettled at the 
lack of appreciation of his friend. ‘ Oh, 
indeed; who’s he a-doing of, now?” in- 
quired the old gen- 





importance, stated, “I am one of Her 
Majesty’s Counsel, learned in the law.” 
“T beg your pardon, sir,” said the abashed 
sentinel.” ‘‘ Oh,” said the well-known wit, 
“you have erred on the right side in the 
exercise of vigilance. We cannot be too 
careful in preserving this passage from 

common intruders. I 





tleman. 

Like all good 
story-tellers, it was 
the inimitable style in 
which the story was 
told that gave it its 
appreciation, and he 
provoked the laugh 
quite as much by the 
tone of the voice or 
the roll of the eye 
as the actual words 
he employed. Inan 
action for libel 
brought by a Mr. 
Brooks against La- 
bouchére of “Truth,” 
and successfully de- 
fended by Lockwood, 
the plaintiff, while in 
the witness-box, 
stated that he had ex- 
pended from time to 
time £40,000 in liti- 
gation. Sir Frank 











am myself very care- 
fulabout this matter,” 
and he bowed ap- 
provingly as he alone 
rode through the 
quickly opened gates. 

Sir Frank Lock- 
wood was not only a 
wit and a raconteur, 
but he was as hum- 
orous with his pencil 
as with his anecdotes 
and repartees. In 
fact, he was so talent- 
ed in this direction 
that had he made a 
failure at the bar, he 
might have achieved 
distinction as an art- 
ist also, as well as an 
actor. He was, par 
. excellence a cCarica- 
V0 GrerMoat db turist, and had so 
Ee deft a way of deline- 
ating a face, and such 
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looked at him with an 
expression of deep 
admiration and ejac- 
ulated: ‘Long may you live and pros- 
per,” with a whimsical intonation that 
convulsed the court. On the occasion of 
a levée some time ago, Sir Frank Lock- 
wood’s carriage was stopped, along with the 
carriages of many dignitaries, more impor- 
tant than he then was, at the entrance to the 
Horse Guards at Whitehall by an orderly, 
who stated that there was “no thorough- 
fare.” Sir Frank put his head out of the 
window, and, assuming an air of supreme 


MR. MURPHY, Q.C., AS A HIGHLANDER. 
(From an original by Sir Frank Lockwood, drawn on 
the back of a brief.) 





a trick of exaggera- 
tion in feature or 
form, that he was 
able to endow it with life and faithful resem- 
blance. It was while he was briefless, at 
the outset of his career at the bar, that 
he first busied himself with pen-and-ink 
sketching, and as the famous Tichborne 
trial was then engrossing world-wide atten- 
tion, he had no difficulty in disposing, 
in a ready market, of his drawings of the 
claimant, the witnesses, Dr. Kenealy, Haw- 
kins, Q. C. (now the famous Mr. Jus- 
tice Hawkins), and the many other long- 
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forgotten celebrities in that case. The 
sketches were sold at a shop in the Bur- 
lington Arcade, and Sir Frank was fond of 
telling how recently he met a stranger who 
told him that he was the fortunate possessor 
of the series. This was the first and last 
time that Sir Frank made money out of his 
art, for, although he pursued it, and many 
of his productions were 
gladly published by 
“Punch” and other 
prominent papers, he 
would not accept com- 
pensation forthem. The 
majority of them found 
their way into the hands 
of his associates at the 
bar, and his fellow-mem- 
bers in the House of 
Parliament, by whom 
they are now highly 
prized. Vigorous as his 
strokes were, none of 
them cut unkindly, and 
by none were they more 
eagerly sought after 
than their subjects. A 
frequent object of his’ 
pencil was Murphy, Q. 
C., who has recently re- 
tired from practice, and 





following sketch, the drawing of “ Mr. 
Inderwick on thin ice,” is a very clever 
portrait, exaggerated, of course, by the art 
of the caricaturist, of the leader of the 
divorce court bar. 

Soon after Sir Frank’s death, a project 
was started to bring together as many as 
possible of his sketches, and exhibit them. 
This result has been ac- 
complished, and the ex- 
hibition has attracted 
wide attention, and will 
yield a considerable rev- 
enue to a charity in 
which Sir Frank Lock- 
wood was deeply inter- 
ested. Altogether, there 
are several hundreds of 
the drawings — a large 
collection, though the 
catalogue states that it 
forms but an “ infini- 
tesimal portion” of 
those known to be in 
existence. It is impos- 
sible to give in a few 
sentences any idea of 
the variety of these 
sketches, made as they 
were on scraps of paper 
in court orin the House 








who, late in life, became 
extremely corpulent. 
His sketch of Murphy 
opening the case for his 
client, a corporation, is 
a good illustration of the artist’s facility in 
making an admirable likeness in a few 
strokes of the pen—for it is Murphy to 
the life. 

Equally good is Murphy in Highland 
costume, drawn on the back of a brief — in 
fact, nearly all of Sir Frank’s sketches were 
made on the fly-leaf of briefs, scraps of 
paper or blotting pads, while sitting waiting 
for his case to be called on. 

Remarkable as it may appear from the 





MR. INDERWICK. 
(From an original sketch inthe Diyorce Court.) 





of Commons, or as illus- 
trations to letters writ- 
ten to friends. But the 
majority are legal, and 
the most numerous 
subject is the late Lord Chief Justice Cole- 
ridge, whom the amateur artist never seemed 
to weary of depicting — on the bench, in 
society, at Henley, and in all sorts of ways. 
Those who met Lord Coleridge in his tour 
in America can readily understand what a 
capital subject he made, and how his long, 
thin figure and face, the high forehead and 
long chin, and the expressions, varying from 
courtier-like urbanity to extreme severity, 
lent themselves naturally to the caricaturist. 
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Fortunately many of these sketches, prob- 
ably all of the best of them, will serve as 
illustrations for a biography of Sir Frank 
Lockwood, which it is understood is now in 
course of preparation, and which, it is safe 
to say, will be one of the most interesting 
books of the kind that has ever been com- 
piled, irrespective of the skill of the com- 
piler. 

The death of so prominent and beloved 
a man came as a great shock to the com- 
munity, for he was of robust frame and 
hardly more than in the prime of life. He 
died on Sunday, and on the following morn- 
ing the newspapers devoted large spaces to 
sketches of his character, while at the open- 
ing of the courts the judges and the leaders 
of the bar paid affectionate tributes to his 
memory. Of all the pleasant things love 
and memory prompted his friends to say 
about him, none so well sums up the man- 
liness of his character as the following, which 
was contributed to one of the daily papers 
by an anonymous correspondent a few days 
after his death: — 

“One feature of his character may, for 
the sake of all of us, be brought into still 
higher prominence. Frank Lockwood loved 
life and the world in all its phases; his wit 
and vivid dramatic insight were never more 





brilliant than in his description of its men 
and women, its scenes and events; yet as 
in Sidney Smith, whom in some respects he 
resembled, his art and humor were as clean 
and wholesome, his satire as kindly, and his 
fancy as pure as were his truth and loyalty 
in private and domestic life. The writer of 
these lines would claim no exclusive place 
in Lockwood's friendship, but perhaps none 
of his many friends dwelt more intimately 
with him or during a long series of years 
knew more of his mind and life and disposi- 
tion; my witness will, therefore, be readily 
believed when I say that never in the least 
guarded moments of private conversation or 
in the most exacting moments of society was 
a coarse or lewd jest found in his mouth. 
His infinite humor and gaiety sprang from 
no such sources; and, lover of the turf and 
the field, he retained a woman’s delicacy in 
his instinctive aversion from close associa- 
tion with men of loose life: From his 
Cambridge days, in spite of a somewhat 
stormy undergraduate career, his college 
loved him for his manliness and rectitude, 
unto later days his life was a perpetual 
example of moral elevation and hatred of 
all meanness and dissolute living. Such an 
example the society of to-day can ill afford 
to lose.” 
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THE RECENT ZOLA TRIAL. 


HAT monster judge named Jeffries who 
lived in the century long gone by, and 
the monstrous injustices in the courts of his 
time that are narrated in the State trials, 
seem to have had companionship at the 
close of this enlightened century, in the 
recent trial at Paris of Emile Zola for 
defamation, when arraigning in a published 
letter the conspirators who had consigned 
innocent Alfred Dreyfus to a death worse 
than the peine fort et dure of the age of 
Jeffries. A full report of /’affaire Zola — 
as the French writers term it—lies on the 
library table of THE GREEN BAG; and its 355 
pages teem with scenes and court proceed- 
ings which astound the reader who has been 
accustomed to American justice as adminis- 
tered in our courts. 

In this published authorized report M. 
Delegorgue, president of the court of 
assize, fairly casts Jeffries’ conduct into 
the shade; and the attorney general, Van 
Cassel, for the prosecution, presents a com- 
panion picture to Sir Edward Coke during 
the State trials of his day. Fifteen days of 
last February were consumed with the Zola 
hearings in the assize court of the Seine, 
attended by hundreds of spectators who, 
throughout, were allowed to accentuate the 
proceedings by clamor of assent or dissent, 
and which the Parisian reporters euphemis- 
tically denominated by the word (printed 
in parentheses) “murmurs.” There was 
present from first to last among the specta- 
tors, what Parisians term a clague, in the 
interest of the military arm of the govern- 
ment which instituted the prosecution of 
Zola, against whom not only “ murmurs” 
in the court room were heard, but also in the 
corridors of this (ironically named) padlats 
de justice, hisses and invectives as he passed 
in or out. 

Emile Zola, early in January last, pub- 





lished in a daily paper of Paris called 
“ L’Aurore,” a letter addressed to President 
Faure in which he charged, in no uncertain 


+ or mealy terms, an accusation against the 


military tribunals which within the few preced- 
ing months had acquitted an alleged traitor 
named Esterhazy, and which, in 1894, hadcon- 
demned another army officer named Alfred 
Dreyfus to imprisonment for life in a 
penal settlement after his conviction, for the 
treason of revealing army secrets to a for- 
eign government. And it is a curious fact 
that at no moment was the identity of that 
government publicly revealed, although it 
would surmisingly seem to have been either 
the Russian or German government. The 
charge of treason against Dreyfus was a gen- 
eral one; imputed and implied by the finding 
in the waste basket of a foreign attaché, an 
incriminating message in writing, that im- 
parted army secrets valuable for a foreign 
power to know in case of war. The French 
word for the document found is dordereau 
(meaning an itemized memorandum). That 
was believed to be in the handwriting of 
Captain Alfred Dreyfus, a staff officer who 
had access to all the records of the War 
office. Then commenced oppressive meth- 
ods of the French government which shock 
the keen sense of American justice. Word 
is, on Oct. 14, 1894, brought in a secret 
enclosure from the minister of war to a 
Major Forzinetti in charge of the prison of 
Cherche Midi, to immediately inscribe on the 
jail book the name of Alfred Dreyfus, who, on 
the next day, would be under military escort 
brought as a prisoner to that jail; also to 
provide a close cell in which he was to be 
imprisoned, forbidden to see anybody, not 
even wife or members of family, and to be for- 
bidden weapon, pen, pencil, paper or ink. 
The major was also forbidden to prevent the 
incarceration being known in or outside of 
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the prison, and the cell must be watched by 
a police agent. At the same time a mes- 
sage was sent to Dreyfus inviting him to 
appear on October 15th, in civil dress, at the 
War office, but no intimation given as to 
the reason; but it was to prevent public 
attention towards a uniformed officer being in 


custody of the civil police, and the method ° 


was in accordance with a policy of mystery 
that tainted, from first to last, what is now 
known as the Dreyfus case. The entire story 
relating to it revives recollection of that 
of “The Iron Mask” of which the elder 
Dumas has constructed such a powerfully 
romantic tale. The French republic:of 1898 
revived for Dreyfus all the horrors of arrest 
and imprisonment practiced by the auto- 
cratic monarchy of Louis XIV, when it 
secretly arrested and imprisoned a myster- 
ious prisoner of State, whose identity down 
to date is as much zz nubibus as is the author 
of the “Letters of Junius.” 

Utterly unsuspicious, Captain Dreyfus 
obeyed the order and was arrested by the 
police precisely as, in the reigns of the ab- 
solute Bourbons, men were captured under a 
lettre de cachet. No sworn, nor even written 
complaint was made against him; no par- 
ticulars were vouchsafed to him, but he was 
verbally and in general terms informed that 
he was charged with treason. Then he was 
conveyed in a carriage to the assigned pris- 
on, where according to testimony of the 
major commanding, and to use his words, 
“‘ Dreyfus was buried alive.” ‘‘ He seemed 
a veritable madman with bloodshot eyes, 
while buffeting the walls and furniture and 
violently protesting his innocence.” Finally 
he was quieted down, when he begged for 
writing material, in order to ask his military 
superiors for a hearing and to know some de- 
tails of his charge. But the request was de- 
nied ; and during nine days — Dreyfus drink- 
ing only doutllon and vin ordinaire day by 
day —his groans and pathetic protestations 
of innocence were heard all over the corri- 
dors. At the end of the ninth day of secret 








imprisonment his condition became so seri- 
ous that the major in charge thought it ad- 
visable to visit the Governor of Paris with in- 
formation; who asked, ‘“ What d’ye think 
of him?” Whereupon I answered, testified 
the major afterwards, ‘You are on a 
wrong tack, for the officer by his behavior 
cannot be guilty.” 

Meanwhile an officer of the army, very 
appropriately named M. de Clam, was visiting 
the distracted wife — who simply knew her 
husband had disappeared but knew nothing 
more —for the purpose of bullying her in- 
to some acknowledgment of the captain’s 
methods and habits. This inquisitor then 
went on the tenth day of imprisonment to 
the jail, equipped with a special permit from 
the minister of war entitling him to an inter- 
view with the prisoner. He asked the 
keeper to allow entrance to the cell at night, 
noiselessly, while the dungeon was utterly 
dark; but the keeper carrying a dark lantern 
which could be suddenly flashed on the face 
of Dreyfus, who thrown off his guard by the 
surprise, could be questioned. De Clam, 
however, after the customary style of the 
French maxim in their criminal law, that 
every one arrested is presumed to be guilty 
and must affirmatively prove innocence, 
subjected Dreyfus to an incriminating ex- 
amination with leading and argumentative 
questions; and reciting phrases from the 
bordereau made Dreyfus write them down so 
as to get comparison of hand writing. The 
prisoner wrote without objection. For sev- 
eral successive days this De Clam inquisitor 
pursued such methods and did all he could 
to force confessions — much after the fashion 
that, as a recent New York investigation dis- 
closed, was systematically pursued towards 
arrested persons under mere suspicion, in or- 
der to force confessions, and which is slangily 
phrased by the detectives as “ working the 
third degree.” But Dreyfus protested inno- 
cence and continually begged to know with 
what acts he was charged, and to see his wife. 

At last—-the Parisian press having got 
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hold of the affair, and public indignation 
being aroused — Dreyfus was allowed con- 
ference with Maitre Demange, one of the 
most eminent advocates of the Paris bar 
whom his brother Mathieu Dreyfus had em- 
ployed as counsel. Then Demange saw the 
bordereau or incriminating memorandum, 
and demanded trial. This was awarded 
after the customary outrageous procedures 
of the French law, by which an accused is 
tortured with leading questions founded on 
assumptions of guilt. Three experts testified 
that the dordereau was in Dreyfus’s hand- 
writing and two — including the professional 
expert of the bank of France— gave evi- 
dence that it was not his handwriting. Next 
the public hearing was closed, and the 
judges went behind closed doors into a 
secret investigation with secret evidence 
which neither Dreyfus nor his advocate ever 
saw or heard; by which he was convicted 
and sentenced to be degraded in sight of his 
regiment, and condemned to life confinement 
on a penal settlement appropriately named 
Devil’s Island, and there shut up in a large 
iron cage open to the elements and without 
exercise. 

But Mathieu Dreyfus, the brother, enlisted 
the sympathies of a general of the service, 
who, disbelieving Dreyfus's guilt, suspected 
that the writer of the dordereau was a major 
named Esterhazy, who had equal access 
with Dreyfus to the records of the War 
department; and also two Paris newspapers 
making a great ado about the trial— for it 
had become evident now that the conspiracy 
against Dreyfus was really because he was a 
Jew, and, as well, that it had become ne- 
cessary to screen some one protected by the 
war minister. Wherefore, Dreyfus was be- 
lieved to be a scapegoat. 

The new movement against Esterhazy 
became strong enough to force the govern- 
ment to put him on trial; for the Dreyfus 
case had got into the chamber of deputies 
where it assumed political shape. A trial was 
had of Esterhazy, but the military council 





was evidently packed by the government. 
At the hearing, although there was as much 
expert evidence affirming Esterhazy to be the 
writer of the dordereau as was had toward 
Dreyfus, Major Esterhazy was acquitted. 
Whereupon Emile Zola, as soon as the 
result was announced, wrote his letter to 
the President of France, accusing both coun- 
cils of war of having knowingly screened the 
really guilty in punishing Dreyfus, whom 
they knew to be innocent, and acquitting 
Esterhazy who was really guilty. 

This letter consumed several columns of 
the daily ‘“ L’Aurore”’ and was written with 
like indignation, asperity, force, and interest 
of style, which characterized Victor Hugo’s 
arraignment of Napoleon III. in his “ His- 
tory ofaCrime.” Consequently the minister 
of war, under Articles 30 and 31 of the correc- 
tional press law of July 29, 1881, which pun- 
ishes defamation, preferred charges against 
Zola; which.charges ignored all the very 
libellous criticisms in the letter of what Zola 
called “the infamies of the Dreyfus trial 
mainly behind closed doors and with secret 
testimony ” and confined the prosecution to 
the charge that the council of war which 
acquitted Esterhazy acted, not on evidence 
but on government orders to acquit lest 
conviction should necessarily free Dreyfus 
and convict the prior council of error. 
Nearly all the Paris press declared that the 
honor of the French army had been assailed 
by Zola and so initiated a patriotic cry 
against him. And under that view Zola 
became unpopular. 

Every one familiar with the criminal pro- 
cedures of the French law recognizes that if 
its government wishes to pack a jury, it can 
do it as readily — as the Irish lawyers charge 
the British government can when empan- 
elling juries against Irish patriots. And 
when the initiated read the name of the 
jurors empanelled to try Zola, they said 
“acquittal is impossible.” The government 
exercised three peremptory challenges, but 
the defense exhausted their full allowances. 
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The panel included three merchants ; a roof- 
builder, a coppersmith, a leather-dresser, a 
wire-drawer, a seedsman, a gardener and a 
draper— men easily swayed by military 
power. 

In a criminal trial in France the presiding 
judge is really the district attorney, and prac- 
tically an embodiment of the jury. His 
power is almost absolute over counsel and 
prisoner. First came the usual: dialogue 
between judge and accused for preliminary 
record; and the answers were recorded of 
name, profession, age and residence. The 
jurors being seated, the complaint of General 
Billot, minister of war, which served as in- 
dictment, was read. This contained such 
generalities as a synopsis of the Zola letter 
(not even set out verbatim), averring it to 
be a “series of insults and slanders directed 
against two ministers of war, some general 
officers, and army officers of all grades under 
their orders.” These having been read by 
the court clerk, Attorney General VanCassel 
opened for the prosecution and claimed only 
one question for the jury. Did the council 
of war act in obedience to orders in acquit- 
ting Esterhazy? He declared that he should 
not permit any suggestion of a re-opening of 
the Dreyfus trial. ‘There shall not be any 
revolutionary revision of a conviction which 
is res judicata. We have not selected the 
defamation of the Dreyfus council, only 
that of the Esterhazy one.” 

When he concluded the floor was given to 
Monsieur Labori the advocate of Zola, and 
of established fame and eloquence—to an- 
swer the attorney general and outline his 
own defense. The former consumed only a 
half hour, but Labori’s speech occupied 
three hours. It is perhaps a fair method to 
allow adverse openings to be heard by the 
jury in connection with each other so that it 
can properly appreciate the evidence that is 
to follow; but that course is apt to confuse 
the minds of the jury, because it is hard for 
jurors to separate statements from facts, 
and the opening of defense in /imina gives 





to prosecution the advantage of knowing 
what case is to be met. 

Labori with seeming logic contended that 
if Esterhazy was guilty, Dreyfus was _ il- 
legally held; and that in the coming trial the 
doings of both war councils must necessarily 
be examined and compared together. The 
judge immediately ruled to the limited scope 
asked by the attorney general. The judge 
also read letters addressed to him by Colonel 
de Clam, Ex-President Casimir-Perier and 
the complainant, all declaring they would 
not attend as witnesses because what they 
knew was known only under official privilege. 
This led to a discussion between counsel 
which continued the whole day, and revealed 
to any English or Americans present that a 
French court does not possess that strong 
compulsory power over subpcenaed witnesses 
which his home courts exercise; and, also, 
that privilege of refusal to testify is not a 
statutory right but depends merely on judi- 
cial elastic discretion. The discussion dis- 
closed great personal feeling between coun- 
sel, and strong unconcealed judicial bias 
against Zola. The second day of trial was 
notable for the wife of poor Dreyfus becom- 
ing the first witness. Fifteen written ques- 
tions were read to her by the judge, com- 
posed by counsel for Zola, which were ruled 
out because irrelevant to the Esterhazy 
defamation. At the end of the reading the 
audience in the rear made hostile manifesta- 
tions, not only in angry allusions to Dreyfus’s 
wife, with bitter allusions to Jews, but hissed 
Labori when he arose to address the judge. 
Turning vexedly to the audience he shouted, 
“Tf you think you can prevent me from 
doing my duty, you are mistaken;” and 
then facing the attorney general added, “ let 
them howl, I am only to be embarrassed if 
they should applaud me.” The attorney gen- 
eral sarcastically rejoined and Labori asked 
that Zola might be heard. The judge per- 
mitted, and the accused began to address 
the jury, but the judge said: ‘You must 
address me.” Zola begged pardon and be- 
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gan by saying: ‘I am a writer and unac- 
customed to public speaking, and I am an 
extremely nervous being. The attorney gen- 
eral does me an injustice when he says I 
place myself above law. I submit to it 
completely, but I protest that the selected 
fifteen lines I am to be tried upon out of my 
long letter makes an injustice, and I say a 
writing is consecutive and that such a hypo- 
critical method is unworthy of law.” Here 
Advocate Labori ejaculated, “ Bravo!” and 
the attorney general calling him to order, he 
rejoined, “that was the cry of my con- 
science,” and argued to the judge, “we ac- 
cuse the counsels of illegality, but how can 
we defend if we are forbidden to prove the 
illegality?” But the judge firmly refused to 
permit any evidence about the Dreyfus trial. 

Next, witnesses were called by the defense, 
for as Zola admitted the publication of the 
letter the direct evidence was to be entirely 
in his behalf. Another - peculiarity of 
French procedure now became noticeable. 
Instead of formulating a question subject to 
any objection from the opposite counsel, 
such question begins, as addressed to the 
judge: “Will you ask the witness” (recit- 
ing the question), and if the judge thinks 
the question irrelevant or objectionable he 
at once refuses to put it. Thus French 
lawyers can ingeniously frame argumenta- 
tive questions favorable to their side which 
the jury hear even if these cannot be 
answered. As witness after witness was 
called each one really, instead of testifying 
strictly to facts within their own knowledge, 
were allowed hearsay observations, and in 
some cases to express opinions or practi- 
cally make speeches to the jurors. The 
judge would frequently interrupt testimony 
with an interlocutory question, when Advo- 
cate Labori would as frequently petulantly 
cite Article 315 of the Code, giving the right 
to witnesses of testifying to their story with- 
out being interrupted. 

The trial report shows throughout alter- 
cation upon altercation between judge and 





counsel, with “ keen encounter of wits,”— 
Zola often putting in, unrebuked, pointed 
and witty sallies which the audience would 
hiss or cry “a bas Zola” or “ sputare,” 
which meant spit on him. Once in a while 
the judge would threaten to clear the room, 
but he never did so, and Zola’s foes kept up 
running comments like the chorus in a 
Greek play. In order to get an exception 
Advocate Labori would have to make a 
motion for a ruling and, if denied, the denial, 
ipso facto, reached the appellate or cassa- 
tion court. 

Counsel Labori was also allowed to al- 
tercate with several of the witnesses and 
seemingly, from the report, the Saxon rule 
prohibiting counsel from discrediting his 
own witness, is not enforced in France. 
One of the witnesses retorted to Zola’s 
counsel, ‘‘ your questions are traps,” where- 
upon M. Ployer, the leader of the bar, who 
was a spectator, rose and advancing to the 
front, called the witness to order for attack- 
ing a member of the profession. Where- 
upon the witness said: ‘Under the influ- 
ence of excitement my words exceeded my 
thoughts,” and the apology closed the inci- 
dent so novel to an American. 

In the course of the examination of Gen- 
eral Mercier of the War department, he vol- 
unteered the comment: “I say upon my 
word, as a soldier, that Dreyfus was a traitor 
who was legally and justly condemned.” 
Advocate Labori deftly seized upon the 
answer as now opening the illegality of the 
Dreyfus case, but the judge was inexorable. 
The minister of justice being called as 
witness, was permitted to make an address 
(although called testimony) to the jury 
that consumes three printed pages in the 
report and which ingeniously defended the 
Dreyfus conviction that had been ruled out. 

Inquisitor de Clam being a witness and 
declining to answer questions on the ground 
of military privilege, an undignified dialogue 
between Labori and judge intervened, dur- 
ing which the latter asked of the former, 





192 The Green Bag. 








“Do you understand the answer?” and the 
rejoinder was “I do not, and I will tell you 
why if you shall permit.” The judge said 
what in English is the colloquial phrase ‘ Go 
ahead,” when Labori added, in a tone of 
scorn, “I never before saw an assize court 
like this. All means are sought by it to 
prevent the light from being thrown on any 
point for the defense,” but the judge kept 
silent. One witness, Monsieur Théveret, 
former minister of justice, made, instead of 
giving evidence, an impassioned speech for 
Zola, in which he characterized convicting 
Dreyfus on secret testimony, unknown to the 
accused or his counsel, as a disgrace to 
France, when, for the first time, some of the 
audience applauded; but this was on the 
fourth day oftrial, by which time some of the 
Zola claque had got into the court room. 
Another oratorical witness, General Pellieux, 
eulogized the Esterhazy council of war and 
said “ It was made up of seven brave officers 
who have shed their blood on the fields of 
battle while others (looking scornfully at 
Zola) were — I know not where.” Zola in- 
terrupted with “ There are different ways of 
serving France.” The judge retorted ‘‘ No 
phrases. You can only ask questions, and 
what shall I put for you.” Zola could have 
retorted ‘‘ But you have allowed oratorical 
phrases from witnesses who speak in my dis- 
favor.” He did not, however, but calmly 
added “ then ask if the witness does not him- 
self think there are different ways of serving 
France — one by the sword, another by the 
pen. He has won his great victories and I 
mine. By my works the French language has 
been spread throughout the world. I leave 
to posterity our joint names. It will choose.” 

A Colonel Picquart gave very strong evi- 
dence tending to show that the incriminating 
bordereau was in the handwriting of Ester- 


hazy and not of Dreyfus. He was the wit- 


ness who in the Esterhazy trial as soon as the 
drift of his testimony was grasped had put the 
war council behind closed doors to hear it, 
and no one knew what he could testify to 





until he now appeared for Zola. So impor- 
tant did his testimony lean in favor of Zola 
that while he was under examination two 
witnesses were allowed by the judge to be 
sworn interlocutorily in order to contradict 
some of his unfinished details, a most un- 
usual incident. 

In the course of Colonel Picquart’s testi- 
mony, which bore greatly in Zola’s favor, 
Lieutenant-Colonel Henry called him “ liar,” 
whereupon the Zola counsel asked a record, 
while neither the judge nor the attorney gen- 
eral intervened to suppress the insult, and 
what in America-would be contempt. The 
defense succeeded in having several specta- 
tors of the public portion of the Esterhazy 
trial state that Zola’s account of it was, in 
their opinion, not defamatory. To add to the 
eccentric incidents of the Zola trial, Counsel 
Labori was allowed to read to the court and 
jury an attack upon his race and religion by 
a morning paper, and refute it in a long au- 
tobiography. Distinct evidence came inci- 
dentally out, before the judge could in- 
tercept it, that on the Dreyfus trial a secret 
document claimed to incriminate him was 
used by the prosecution in secret session. 
It had been previously proved that a certain 
secret document (contents unknown) was 
kept guarded among the sealed files of the 
War department. An American lawyer who 
attended all the sittings of the Zola trial dur- 
ing last January, has written home that if the 
evidence had been heard anywhere in his 
country, Zola would have been justified for 
his acrimonious letter as being instigated by 
sympathy for an innocent man who was con- 
demned, and by disgust at finding a guilty 
man pronounced innocent. Testimony was 
continually taken without any orderly se- 
quence, because some of it would be heard 
for the defense one day, and on a succeeding 
one some for the prosecution, and then evi- 
dence would alternate subsequently in turn. 
It closed by the production of several wit- 
nesses eminent in Jde//es-lettres, who were 
allowed to testify as to their belief in the 
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good faith of Zola in his letter to President 
Faure, and give reasons. One of these said 
he had heard a member of the council of war 
that tried and condemned Dreyfus say that 
before it there was produced four secret 
documents not seen by Dreyfus or his coun- 
sel, and which were alleged to incriminate 
the accused. 

Then the addresses of counsel followed. 
Differently from the American sequence, 
the counsel for the accused is allowed the 
closing speech in French procedure — which 
is certainly an humane privilege and does 
something to illumine much of the many 
harsh, forensic methods of criminal proce- 
dure in the country of old Pothier and of the 
Codes Napoleon. Both the speeches of the 
attorney general who first summed up, and 
of Maitre Labori as read in the published 
report singularly strike the American reader. 
Each was a studied oration, dealing in a 
flood of statements and arguments that were 
perceptibly outside of the evidence. The 
attorney general could not omit placing his 
ipse dixit upon the Dreyfus conviction upon 
which the alleged Zola defamation hinged, 
and which the judge had anxiously ruled 
out as irrelevant. For instance, during his 
harangue the attorney general said (ignor- 
ing the testimony as to Esterhazy’s physical 
presence among the army documents) “ Al- 


fred Dreyfus alone was in a position to pro- | 


cure the documents concerning the national 
defense which are enumerated in the dor- 
dereau.” 

Zola was, when the prosecutor finished his 
speech, permitted to read a long manuscript 
address that was autobiographical, perhaps 
under the circumstances pardonably egoistic, 
and that eulogized the French army, and it 
closed with this eloquent peroration, as to 
which the French newspapers in his interest 
remarked ,that it was read with marked pathos 
and eloquence: 

“Dreyfus is innocent; I swearit. I stake 
my life upon it; I stake my honor upon it. 
At this solemn hour, before this tribunal that 


represents human justice, before you, gentle- 
men of the jury, who are the emanation of 
the nation, before all France, before the entire 
world, I swear that Dreyfus is innocent. 
And by my forty years of toil, and by the 
authority that this labor has given me, I 
swear that Dreyfus is innocent. Let it all 
fall to the ground, let my works perish, if 
Dreyfus is not innocent. Everything seems 
to be against me,—the two chambers, the 
civil power, the military power, the journals 
of large circulation, the public opinion that 
they have poisoned. But with me there is 
only an idea, an ideal of truth and justice. 
And I am perfectly at ease; I shall triumph. 
I did not wish my country to remain in false- 
hood and injustice. Here I may be con- 
demned ; but some day France will thank me 
for having helped to save her honor.” 

Advocate Labori followed in an impas- 
sioned plea in behalf of Zola’s good faith, and 
marshalled the evidence that justified him in 
his alleged defamation. Much of his speech 
was occupied in reading long extracts from 
the daily press of comments and statements — 
one highly eulogistic of the whole Dreyfus 
family — none of which had been put into the 
case as exhibits. His oration occupied two 
days and he was frequently interrupted by 
voices in the audience assailing him, and on 
one occasion, he turned from the jury and 
facing the spectators began to inveigh against 
them, when the judge interposed with “ Turn 
toward the jury, Monsieur Labori,” and the 
latter retorted : 

“ Alas, Monsieur le Fuge, 1 am obliged to 
be my own policeman.” He made a sub- 
lime panegyric of his client as author, pa- 
triot, and friend to all victims of injustice. 
Taking advantage of the attorney general 
having opened the door in his own speech, 
that had hitherto been closed by the 
judge, he entered into a dramatic narrative 
of the infamous treatment of Dreyfus and 
the atrocious illegality of his conviction, the 
cruelty of his military degradation and the 





inhumanity of his treatment at the penal 
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settlement. “And all, gentlemen, to save 
through scapegoatism that favorite of the 
minister of war— Monsieur Esterhazy.” 
After grouping all the “ infamies” of the 
councils of war, he thus closed (and it is a fair 
specimen of average bar oratory in Paris). 

“ Well, all this, gentlemen, was calculated 
to fill sincere men with indignation, and the 
letter of M. Emile Zola was nothing but the 
cry of the public conscience. He has ral- 
lied around him the grandest and most 
illustrious men in France. Do not be em- 
barrassed, gentlemen, by the sophism with 
which they try to blind you, in telling you 
that the honor of the army is at stake. It is 
not at stake. It does not follow that the 
entire army is involved, because some have 
shown too much zeal and haste, and others 
too much credulity; or because there has 
been a serious forgetfulness of right, on the 
part of one or of several. What is really of 
interest to the French army, gentlemen, is 
that it should not be burdened in history by 
an irreparable iniquity. 

‘Gentlemen of the jury, by your verdict 
of acquittal set an example of firmness. You 
feel unmistakably that this man is the honor 
of France. Zola struck, France strikes her- 
self. And in conclusion I have but to say: 
let your verdict signify several things; First, 
‘Long live the army!’ I too cry ‘Long 
live the army!’ but also ‘Long live the 
republic!’ and ‘ Long live France!’ That 
is, gentlemen, ‘ Long live the right! Long 
live the eternal ideal!’ ” 

The attorney general next spoke for 
several minutes and clearly insulted Labori. 
Then the latter arose, amid shouts and a 
babel from the audience of “Enough! 
Enough! A éas Labori,” and said :— 

“‘ This last incident was necessary, in order 
to show the two parties to this debate,— 
those, on the one hand, who plead for 
justice and right, and those who shout 
‘Enough!’ when, in the name of the 


accused, the counsel takes the floor, as is 
his right.” 








Then, turning to the attorney general, he 
continued: “ You call me an insulter of the 
army ; for it was at me that your words were 
aimed, since it was I who spoke for two 
days. I am not of those who are accus- 
tomed to such attacks, and I am not of 
those who are disposed to submit to them. 
I do not accept this insult that rises to me 
from your seat, Monsieur Attorney General, 
however high your position. From the 
standpoint of talent you and I are equals. 
You have no lesson to give me. I refuse 
you the right, and I say that you rose to 
utter these brief words because you knew 
that they would let loose a manifestation 
which you had a right to expect from a 
hall packed against us.” Then, turning to 
the jury, he concluded: ‘There are two 
ways of understanding right, gentlemen of 
the jury. The question before you is this: 
Is Zola guilty? Let these clamors dictate 
to you, gentlemen, the duty of firmness 
that is incumbent upon you. You are the 
sovereign arbiters. You are higher than 
the army, higher than the judicial power. 
You are the justice of the people, which 
only the judgment of history will judge. 
If you have the courage, declare Zola guilty 
of having struggled against all hatreds in 
behalf of right, justice and liberty.” 

The session was then suspended, and the 
jury retired for deliberation. After thirty- 
five minutes it returned. The court came 
in again. Then the foreman of the jury 
rose and said: “On my honor and my 
conscience the declaration of the jury is: 
As concerns Zola, yes, by a majority vote.” 

Then the air was filled with cries of “ Long 
live the army? Long live France! Down 
with the insulters! To the door with Jews! 
Death to Zola!” amid which Zola sadly 
cried: ‘‘ These people are cannibals.” 

The court then retired to deliberate upon 
the sentence. Returning a few minutes later 
it condemned M. Emile Zola to the maxi- 
mum penalty of one year’s imprisonment 
and a fine of three thousand francs. 
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The trial thus being ended, the court ad- 
journed, but a day or two later the counsel 
for the accused appealed from the verdict 
to the higher court, and the appeal being 
heard by the Court of Cassation on March 
31st, last, the finding of the jury was sus- 
tained; but it applied to Zola what is called 
the Berenger law, remitting sentences im- 
posed upon first offenders, and set aside the 
sentence — similarly as twenty years ago the 
New York Court of Appeals sustained the 





conviction of William M. Tweed, but. an- 
nulled the sentence. The Zola result was 
undoubtedly suggested by the government 
who desired. to stop the Zola—Dreyfus— 
Esterhazy—Semitic agitation. 

This cursory review of the Zola trial, which 
has assumed international importance, will, 
we trust, serve to throw additional light upon 
French methods in criminal trials and prove 
of interest as well as benefit to GREEN BAG 
readers. 





JUDGES AND THEIR ENVIRONMENT. 


By Henry C. MErRwIN. 


T is almost a matter of course that an 
American judge should be honest; and 
it is seldom also that a man reaches high judi- 
cial position unless he has the gift of looking 
at both sides of a question, and of reserving 
his judgment upon it until all the material 
facts have been considered. There are, 
however, more subtle forms, not exactly of 
partiality or of prejudice, but of preconcep- 
tion which arise from association and envi- 
ronment. A crude but interesting novel, 
recently published, entitled, ‘‘The Federal 
Judge,” deals with this subject in a sugges- 
tive but not quite satisfactory manner. 

It will be remembered that several years 
ago a circuit judge, sitting in the West, 
issued a sweeping injunction, the practical 
effect of which was to forbid the employees 
of a certain railroad, then in the hands of 
a receiver appointed by the court, from 
striking for higher wages. This, undoubt- 
edly was a gross violation of individual 
rights, and, on appeal, the injunction 
was substantially modified. ‘‘ The Federal 
Judge” turns upon this incident. The au- 
thor, with some boldness, but not without 
truth to nature, represents the Federal 





judge, before his appointment, as being 
noted for a prejudice against corporations. 
This prejudice he has shown, or has been 
thought to show, in his capacity as judge of 
a local or county court. Nevertheless, the 
manager of an extensive corporation, who is 
the villain of the tale, thinking that he sees 
in the rural magistrate a possible tool, pro- 
cures his appointment to the Federal bench. 
The new judge removes to a large city, joins 
a fashionable club, at the instigation of his 
friend and adviser, the corporation-man- 
ager, and forms intimacies with bankers and 
speculators. The result, as the author de- 
scribes it, is that the former opponent of cor- 
porations gradually becomes convinced that 
their officers are more honest, more just, 
less grasping than their employees, and he 
ends by taking a set in their favor, as vio- 
lent as that which, at the outset, he had held 
against them. Now, as to whether the au- 
thor of this book makes out a probable 
case there will be two opinions; but it is 
certain that judges, being human (or, at 
least, nearly so) are affected more or less, 
even in their judicial capacity, by their 
bringing up and by their associates. This 
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truth has vaguely been recognized in one 
way and another. Thus, even when Massa- 
chusetts was overwhelmingly Republican, it 
used to be felt by Republicans in general 
that there ought to be at least one Dem- 
ocrat on the Supreme Bench of the State. 
Partly, no doubt, this was due to a just con- 
viction that Democratic lawyers ought not to 
be excluded absolutely from high judicial 
office, but partly also it arose from a per- 
ception that the Democrats had on some 
fundamental points a view of things differ- 
ent from the Republican view. Few people 
would deny, for example, that even to this 
day, and, of course, with many exceptions 
and qualifications, Democrats have a greater 
regard for individual rights than Republi- 
cans have. It is, so far as one can discrim- 
inate between two great heterogeneous par- 
ties, a. Republican characteristic to prefer 
the interests of the community to the rights 
of an individual, whereas it is a Democratic 
characteristic to take the opposite view. 

An important case which turned directly 
upon this point was decided a few years ago 
by the Supreme Court of the United States. 
The question was whether in a suit based 
upon a personal injury the plaintiff could be 
compelled to expose in court the wounded 
arm or leg, in order that it might be in- 
spected by counsel and by witnesses for the 
defendant. The Supreme Court decided that 
no such exposure could be compelled without 
violating those individual rights which are 
held sacred under our law. Two judges 
dissented, and in the course of their dissent- 
ing opinion they made the following re- 
mark: —‘‘It is said, there is a sanctity of 
the person which may not be outraged. 
We believe that truth and justice are more 
sacred than any personal consideration.” * 
This means, I take it, that the establishment 
of truth and justice is more sacred than any 
personal consideration. So understood, the 
proposition is a strong one—it puts the 
case of the dissenting judges as strongly as 


* 141 U.S. 250. 





it could be put; and yet a stickler for indi- 
vidual rights might well take issue upon this 
very proposition. There can be no doubt, 
it seems to me, that an English court 
would have taken the same view which our 
court took. In Sparta, on the other hand, 
the position of the dissenting judges would 
have seemed the only possible one. The 
truth is that this case, simple as it might 
appear at first sight, raises some fundamental 
questions as to the nature of man and the in- 
dividual’s relation to the State. The point at 
issue is not really a legal point, but a philo- 
sophical point, and it must be decided ac- 
cording to the preconceptions, the opinions, 
the bringing up, the idiosyncrasies of the 
judges concerned. 

Many judicial decisions turn ultimately 
upon political or politico-economical con- 
siderations, and although in such cases the 
conclusion may be put formally upon tech- 
nical grounds, and deduced in regular fash- 
ion, from legal’ precedents, yet in fact it 
is derived from the fundamental notions of 
government and public policy which are 
held by the judges. Thus if a certain court 
is prepossessed against state or municipal 
ownership, it will probably be able con- 
scientiously to decide that a municipal 
coal yard is an illegal thing; whereas, if its 
political principles were different, it would 
probably give a different twist to the con- 
stitutional argument, and arrive at the oppo- 
site conclusion. This aspect of judicial de- 
cisions has been set forth in an able manner 
by Judge Holmes of the Supreme Court 
of Massachusetts. Men do not approach 
the decision of a legal question with pas- 
sively receptive minds. If this were so, ar- 
gument would be far more effective than it 
is in producing unanimity of opinion. There 
is a striking passage in Cardinal Newman’s 
‘“‘Grammar of Assent,” where he shows 
how the utterly different conclusions reached 
by the different students of early Greek 
history are due to the various preconcep- 
tions with which the several historians 
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set out. ‘ Hence,” he continues, ‘‘ the cate- 
gorical contradictions between one writer 
and another which abound. Colonel Mure 
appeals in defense of one historical thesis 
to the fact of the Hellenic confederacy 
combining for the adoption of a common 
national system of chronology in 776 B. C. 
Mr. Grote replies: ‘Nothing is more at 
variance with my conception,’ (he just now 
spoke of the preconceptions of others, ) ‘ than 
the idea of a combination among all the 
members of the race for any purpose, much 
more for the purpose of adopting a common 
national system of chronology,’”’ etc. 

In this country, more so than in any other 
country in the world, judges are in fact 
makers as well as interpreters of the law. 
The United States Supreme Court might, 
with little exaggeration, be described as our 
highest and most important legislative body. 
The general principles laid down in the Con- 
stitution are so few and simple that they are 
capable of the most diverse interpretation 
and application. Whether the legal tender 
act was constitutional; whether State legis- 
latures have a right to reduce rates of fare 


_ upon railroads; how far the police power of 


the State extends; whether a State statute 
discriminating between white and colored 
persons is void or not: —these and many 
other questions like them are decided by 
the Supreme Court not so much on legal 
as on practical grounds. So far as the law 
of the case goes, a good enough argument 
can be constructed either way: —the real 
question is, on which side does the public 
interest lie? It is obvious that in order to 
deal satisfactorily with such cases, either in 
Federal or in State courts, judges must be 
not only good lawyers, but also men imbued 
with the spirit of Republican institutions, — 
men who understand and sympathize with 
the great mass of the people, who know 
both the strength and the weakness of their 
countrymen. Such men are not often found 
among those who were born and brought 
up in a city, and who have never been in 





familiar contact with a single person who 
lived by the labor of his hands. Perhaps 
they are most often found among that large 
class who have grown up on New England 
or western farms, who have paid their own 
way through college, and who have finally 
achieved professional eminence in the rival- 
ries of a great city. 

Many cases also arise from the conflicting 
claims of capital and labor, and a judge who 
was born and brought up in a wealthy and 
exclusive circle would be apt to have a pre- 
conception in favor of capital. His friends 
and associates would, in most cases, be 
drawn from the capitalistic class. It has 
been said by a modern philosopher that no 
man can really sympathize with the mass of 
his fellows unless, at some period in his 
career, he has been accustomed to black 
his own boots. If this be true,—and the 
proposition must, I think, commend itself 
to every candid mind, — then it follows that 
those fortunate—or shall we not rather 
say unfortunate — persons who have never 
performed this menial office, are so far 
forth disqualified for holding judicial posi- 
tion. 

Of course, if the association and bringing 
up of candidates for judicial appointment 
were considered by the appointing power, 
they would need to be estimated in connec- 
tion with the geographical situation of the 
court. In some western States, for ex- 
ample, an ultra conservative man might 
be of value, as a counterpoise, on the bench. 
On the other hand, the most common fail- 
ing of judges in this part of the country is 
that of regarding the common law too 
nearly as an exact science, to be applied 
regardless of practical results. There isa 
certain iciness in the blood of some ju- 
rists : — it is almost a physical defect. One 
has even heard a story of an eastern judge, 
who sat upon the bench for three con- 
secutive days, and gave no sign of life. 
During this time a case of great importance 
was argued before him by able counsel who 
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began with much enthusiasm, but who were 
so chilled and depressed by the fearful 
doubt which prevailed in the court room 
as to the continued existence of his Honor, 
that, before the conclusion of their argu- 
ments, they came to a dead stop, gathered 
up their papers, and silently withdrew. The 
case was compromised out of court, or came 
to some other inglorious end. 

Just as overseers of Harvard University are 
born, not made, so, in some States, the judges 
are selected froma small and perfectly defin- 
An hereditary bench or a bench 
which had the power of filling vacancies in 
itself would soon become a body lost in the 
mazes of abstract thought, and comfortably 
indifferent to the practical effect of its decis- 
ions. A court which is all of one piece, 
whether by appointment or by election, is 
subject to a similar danger. When the re- 
cent change was made in the structure of 
the Federal courts, it was strongly depre- 
cated by one eminent member of the Su- 


ed class. 





preme Court, because it withdrew the jus- 
tices of that court from the Circuit Court, 
and therefore from all opportunity to pre- 
side at the actual trial of cases. He was of 
opinion that the entire removal of the jus- 
tices from judicial contact with the public 
would tend to make them too theoretical 
—to put them out of touch with the peo- 
ple. A remark once made by a judge who 
now presides over a Circuit Court in New 
York well describes the spirit which ought 
to prevail upon the bench, and which is 
always threatened by an experience too nar- 
row or by atraining too academic. <A very 
acute and elaborate brief had been sub- 
mitted to him upon a matter of practice. 
After due consideration of the brief he sum- 
moned the counsel who had filed it, and 
said to him: ‘Your argument is unan- 
swerable. Your premises are indisputable, 
and the conclusion follows from them in- 
evitably, — but it isn’t Aorse sense, and I'm 
going to decide against you.” 
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THE COLUMBIA LAW SCHOOL OF TO-DAY. 


By GEORGE W. KIRCHWEY. 


HETHER new wine can safely be 
put into old bottles, or, to vary the 
metaphor, whether new life can be infused 
into old institutions, depends quite as much 
on the flexibility and adaptability of the old 
ingredient as upon the force and vitality 
with which the new is charged. If the old 
institution is effete, if it can with dificulty 
hold its settled contents, it would be best to 
leave italone. But if the old vessel has the 
capacity of renewing itself, like Jonah’s 
gourd, every day, or if it be aliving organism, 
vitally related to the world of men on the 
one hand and to that of ideas on the other, 
the new wine will only reinvigorate it, will 
renew its youth and start it on a new career 
of achievement. This truth has not had a 
better application than is afforded by the 
recent history of the Columbia Law School. 
The distinguished rédle -played by this 
institution from its foundation in 1858, to 
the beginning of the present decade, is a 
brilliant chapter in the history of legal edu- 
cation in this country. For many years the 
first of American schools of law, in numbers 
and in reputation, she was the fruitful mother 
of other similar schools which grew up in 
her nurture and admonition. The story of 
this notable educational achievement was 
told, once for all, in the first volume of 
this magazine, by the protagonist of the 
drama, — Prof. Theodore W. Dwight. It 
would not do to recapitulate that story. 
This article has a more modest purpose. 
It aims only to show how eagerly the old 
school has drunk the new wine of the new 
education, and how generously it has re- 
sponded to the stimulus thus imparted. 
The installation of Columbia University in 
its new and permanent home on the Man- 
hattan Acropolis—an event full of interest 
and hopeful augury to all men of light and 





leading —is justly regarded as marking an 
era in the history of the law school. It was, 
perhaps, fitting that the first stage in the 
evolution of the new ideas, the period of 
Sturm und Drang, should be felt and spent 
in the old environment, with the roar of the 
railroad on one side and the reverberations 
of the city’s traffic on the other. It is surely 
no less fitting that the successful working of 
the new forces should be celebrated and the 
peaceful conquests assured to them be won 
on the historic heights which the wisdom 
of the fathers has consecrated to learning. 
Here, lifted high above the teeming millions 
of the great city, with the roar of their mighty 
industrial life transmuted into distant music, 
with the eternal hills and the mighty waters 
environing it, will the Columbia Law School 
fulfil her destiny for ages to come. What 
more appropriate time could there be for a 
few words descriptive of the school and its 
situation ! 

As the body is more than the meat that 
sustains it, and the soul more than the rai- 
ment that clothes it, so is the student and 
teaching body of a school more than its 
material equipment and the spirit that in- 
spires it more than its architecture. But as 
we meet and know a man’s raiment and 
outward form before we learn the fashion of 
his soul, so is it seemly that we glance with 
decent curiosity at the home of the law- 
school before evoking the spirit that dwells 
there. All the world knows that the new 
library building of the university is the gift 
of President Low, but few know how far the 
reality outruns the description of the gift. 
For this great building, which stands in the 
centre of the university group, shelters under 
its capacious roof not only the university 
library but the libraries, lecture-rooms, and 
offices of three of the great university schools. 
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It is the law school, the school of political 
science and the school of philosophy as 
well as the library of the university. The 
law school occupies the north wing of the 
library building. This wing is a building, 
one hundred and twenty feet in length by 
forty-six feet wide and four stories in height. 
The basement is given up to the uses of the 
students for club-rooms, smoking-room, etc., 
and to the use of the law library as a stack- 
room. On the main or library floor is the 
large and well-lighted reading-room (37 x62 
feet), conveniently furnished with reading 
and writing tables and chairs. The walls are 
lined with the books most in demand, to 
which the students have free access, while 
trained attendants and a book-lift bring the 
contents of the book-stack within easy reach. 
The stack-room itself is furnished with tables 
and chairs for the use of the professors and 
others pursuing special work. 

On one side of the reading-room is the 
office of the dean of the law school, and on 
the other a large and commodious students’ 
conference-room, fitted with tables, chairs, 
and lockers for books and papers. On the 
floor above are the rooms of the professors, 
which open upon the gallery of the reading- 
room, as well as upon the corridor, and on 
the upper floor are the lecture rooms, the 
largest of which has a seating capacity of 
254. These rooms, lighted mainly or ex- 
clusively from above, with absolute freedom 
from external noises, with their ample space 
and convenient arrangement, are ideally 
suited to their purpose. Indeed, in all the 
arrangements of the school there is a degree 
of comfort and of studied ease from which 
the spaciousness of the building and the 
largeness of the scale on which it has been 
planned, do not in the least detract. The law 
school is none the less fortunate in the beauty 
and magnificence of its abode that these 
qualities are not the necessary or usual con- 
comitants of an abode of learning, but are the 
accidental advantages of its situation in the 
visible centre of the life of the university. 





It shares, therefore, in a magnificence which 
it could not hope alone to have achieved. 
But the library lends more than its chaste 
and elevated beauty to the law school. The 
admirable facilities of the general library of 
the university are so near and easy of access 
that no thoughtful student can remain un- 
affected by its proximity. The “still air of 
delightful studies” breathes through rooms 
that might otherwise gain too exclusively a 
professional atmosphere. The law student, 
in going to and from his lecture-room, passes 
open doors within which courses in philoso- 
phy, history and political science are taught, 
rooms where the collections of books ap- 
propriate to those studies are temptingly 
displayed, and if his mouth is made to 
water by the sight of this banquet of learn- 
ing, he has only to enter and fall to. 

These outward changes in the circum- 
stances of the school are symbolical of the 
transformation which it has undergone with- 
in. From a large group of unrelated hearers 
attracted by a powerful personality, it has 
grown into a compact student-body, full of 
ardor, fruitful in achievement. From a body 
of disciples, sitting at the feet of their 
Gamaliel, they have become an organized 
band of scientific workers, calling no man 
Rabbi, acknowledging no master but the 
Truth, claiming no conquest which is not 
the reward of their own effort. In the days 
of which Professor Dwight wrote, in the arti- 
cle already referred to, the students came 
trooping from their homes and offices to at- 
tend the daily lecture, and, the lecture con- 
cluded, dispersed to the four quarters of the 
city as they had come. To-day the lectures 
are but incidents in the work of the day, 
gathering and coordinating work already 
done and stimulating to further labor — the 
real workshop of the school, the library, be- 
ing thronged with earnest students from 
morning till night. Nor is this an idealized 
or overdrawn picture. Such an atmosphere 
is not created in a day, but once established, 
it tends to its own perpetuity and more per- 
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fect working. Like all stimulating condi- 
tions, it sets in motion both selective and 
coercive processes—rejecting and expelling 
foreign natures, bringing those that are 
capable of reacting to its stimulus into 
more perfect conformity with itself. The 
lazy, indifferent youth, who is studying law 
because it is the thing to do, or because his 
father and grandfather before him were 
lawyers, feels the shock and, with amused 
surprise, realizes that he must either go 
with the current or swim ashore. He is in 
much the frame of mind of the immortal 
Alice in the land of the Red Queen when 
she learned that in that country it was 
necessary to run at the top of her speed in 
order to stay where she was. So if our 
student has the blood of heroes and of 
lawyers in his veins, he so runs as not to be 
ashamed. Perhaps the earnest student, 
whether he comes from the college, the 
counting-room, or the law-office, feels the 
atmospheric change with an equal surprise, 
but in his case the process of acclimatiza- 
tion is neither long nor painful. He quickly 
realizes that he is now, perhaps for the first 
time in his life, in his proper element, and 
that the days and years are only too short 
for the conquests that stretch in a glittering 
line before him. But it should be said that 
the surprise of the earnest student is due in 
large measure to the discovery that the law 
is not the dry and uninteresting study that 
he had forebodingly pictured it to be. A 
philosopher would have told him — but 
philosophers are scarce and, like prophets, 
are not consulted for their oracles by those 
who know them best — that there are no 
dry and unattractive studies; that all the 
fruits of the human spirit are, in a large 
view, equally valuable and equally attrac- 
tive; that the difference between the Sahara 
and Omar’s rose garden is merely one of 
treatment, and that the delight of the 


student in his work will be in exact pro- 
portion (would it not be more accurate to 
say in geometrical ratio?) to the ardor and 





the manner of his pursuit. So our student 
learns, what the readers of this magazine 
have happily long known, that law is of all 
studies the most fascinating; that instead 
of being the result of the perverted energy 
of ingenious minds (as there be some would 
have us believe), it is the secreted wisdom 
of human society applied to its current 
affairs; that it is not a congeries of rules 
and maxims to be drearily conned by rote 
and committed indifferently to the memory 
or the note book (equally valuable in either 
place), but a body of living principles, first 
seen in their beginning in the bursting seed, 
unfolding in bud and leaf and flower before 
his eager eyes, shaping themselves anew 
to suit the changing conditions of human 
society, to be further shaped and developed 
by his future labors in behalf of his kind. 
He learns, further, that law is not a mass of 
learning whose parts are unrelated or but 
loosely articulated, but a true body of 
science, every branch of which is in organic 
relation to every other, the whole of which 
is instinct with the same life, draws its 
nourishment from the same wells of ex- 
perience, is in every part the result of the 
same creative impulse of the human spirit. 
Law dry, unattractive to a student who 
studies it in this spirit? The only danger 
is that this vital chemistry, wherein the 
spiritual forces of the race are distilled, 
may be too absorbing, that nothing else 
may seem worthy of his attention. 

Such an atmosphere of high endeavor —in 
which indolence shrinks away, indifference 
withers and a sense of individual responsi- 
bility and zeal for learning are the controlling 
influences — could arise only as the response 
of the student body to the ideals set before 
them. The spirit in which the student is 
taught to regard the object of his devotion 
has been indicated above. His teacher, from 
a pedagogical point of view, regards the law 
neither as a body of esoteric doctrine, to 
whose secret only the elect can penetrate, 
nor, on the other hand, as a collection of 
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working rules which any clever craftsman 
can learn to handle, but as a venerable body 
of scientific doctrine, repelling only the light- 
minded and profane, but yielding its treas- 
ures to all earnest seekers. He believes that 
this learning, like all high doctrine, is a dis- 
cipline as well as a code, an art as well as a 
science, and that he only can become its 
master who gives himself up to it to be 
shaped and conformed by it into its own 
likeness. He is convinced that this learning 
cometh not, like the kingdom of heaven, with- 
out observation, but only as the reward of 
profound and diligent and unwearying appli- 
cation. He believes, too, that a science which 
has one root running back through the cen- 
turies to the springs of our history, and the 
other taking hold on all the ramified ex- 
perience of our social life, can be understood 
and known—root and branch—as a master 
must know it, only by him who knows it 
both historically and practically, who has 
traced it in its past growth and also studied 
it in its practical application to the concerns 
of to-day. He is fully persuaded that such 
a body of doctrine, so nobly conceived, can- 
not be adequately dealt with in one year, 
nor in two, even by the most devoted student, 
nor in a dozen years by the student who 
comes to his task with a divided allegiance. 
Accordingly he claims the whole period of 
the student’s apprenticeship and exacts dur- 
ing the whole of that time the whole of the 
student’s energy and devotion. He isnot 
disposed to question the great benefits which 
the busy law clerk may derive from properly 
directed study under trained and accom- 
plished teachers, but he sees that such a 
course has no reference to his ideal and knows 
that itis not for him. And as freely as he 
has received, so freely does he give. He 
yields ungrudging assent to the proposition 
that such devotion as he exacts from the 
student, requires an equal devotion and an 
equally exclusive service from the teacher. 
Indeed he cannot bring himself to believe 
that the conditions of such a service as his 





can be adequately met by the ministrations 
of the busy lawyer, whose best energies are 
necessarily given to the practice of an 
exacting profession. On the contrary, he 
magnifies his office, knowing it to be a com- 
plete sphere of activity, calling for the exer- 
cise of his highest faculties, demanding, for 
success, the same exclusive devotion that 
every high vocation exacts of its votaries. 
It would be strange indeed if this ideal of 
law and of service, this codperation of stu- 
dent and teaching body to the noble ends of 
learning had failed to bring forth fruits of 
the spirit such as have been described 
above. 

The outward changes which have marked 
this renascence of the law school have 
been many and important. Perhaps the 
most significant has been the extension and 
development of the curriculum. A decade 
ago the course of study was comprehended 
in a daily lecture (counting as seven and 
one-half hours per week) extending over two 
years; to-day the student in his first year 
has fourteen hours per week, in his second 
year has twenty-three hours offered him, 
(fourteen of which are required), and in his 
third year, twenty-five hours (of which four- 
teen are required). The work required for 
the degree is, therefore, nearly three times 
as great to-day as it was when the record of 
the school was last spread before the readers 
of this magazine, while the amount of work 
offered to-day is more than four times as 
great as it was then. Along with this ex- 
pansion and enrichment of the curriculum 
has gone on acorresponding coérdination of 
subjects. To-day the course is, in a sense, 
graded, presenting a steady development 
from the beginning to the end. This de- 
velopment is from simple to complex, from 
less to more difficult, partly, also, from the 
theoretical to the practical. The topics are 
so arranged as to throw light one upon 
another, or so as to serve as introductions 
to one another; certain subjects of great 
scope and importance — like real property 
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and equity — are carried progressively 
through the three years of the course; the 
training of each year fitting the student for 
the more difficult applications of his subject 
in the ensuing year. With the same pur- 
pose the practice courses—such as evi- 
dence, code pleading and practice, etc., are 
deferred to such time as the student shall 
have gained considerable familiarity with 
legal doctrine, and it is then that the great- 
est emphasis is placed on the work of the 
moot courts and upon the statutory and 
other peculiar developments of New York 
law. 

It is thus possible to give the practice 
courses more and more the character of 
an office apprenticeship — more comprehen- 
sive, it is believed, than is usually afforded 
the beginner in a busy law-office — plead- 
ings, petitions, orders and other papers 
being actually drawn by the students and 
criticised in the class. This practical ex- 
perience, gained under the direction of the 
professor having the practice courses in 
charge, is admirably supplemented by the 
work of the numerous club courts, organized 
and conducted by the students, which, be- 
ginning in the first year, reach their greatest 
activity and highest efficiency in the second 
and third years. The natural development 
of the curriculum, believed to have been 
attained in its present arrangement, has thus 
been found to result in a similar develop- 
ment of the mind of the student and of his 
practical ability to apply the learning to 
which he has devoted himself. 

The course of study for the ensuing year 
is as follows: 

COURSE OF INSTRUCTION 
FIRST YEAR 
Hours 
Per Week 
Elements of Jurisprudence. Prof. Keener ) 
Equity: The Origin and Nature of Equity, | 

Bills of Peace, Interpleader, Quia Timet, $2 

Removal of Cloud upon Title, the Jurisdic- | 

tion of Equity over Torts. Prof. Keener ) 
Contracts. Mr. Terry 


Real and Personal Property. 
Torts. Prof. Burdick 


Prof. Kirchwey 


Wn pp 





Hours 


Per Week 
Criminal Law and Procedure. Prof. Moore 2 
Common Law Pleading and Practice. Prof. 
Hardon 2 ; ; I 
Domestic Relations and Law of Persons. Mr. 
Noble : . ‘ : ‘ ; I 


SECOND YEAR 
Equity: The Jurisdiction of Equity over Torts ; 


Trusts. Prof. Keener 2 
Quasi-Contracts. Prof. Kirchwey 2 
Real and Personal Property. Prof. Kirchwey 2 
Agency. Prof. Canfield ‘ 2 
Bailments and Carriers. Mr. Noble 2 
Negotiable Paper, Prof. Burdick . 2 
Sales of Personal Property. Prof. Burdick 2 
Equity Pleading and Practice. Prof. Hardon 1 
Code Practice. Prof. Hardon I 
Administrative Law. Prof. Goodnow 2 
Comparative Constitutional Law. Prof. Burgess 3 
Institutes of Roman Law. Prof. Smith 2 

THIRD YEAR 

Equity: The Jurisdiction of Equity over Con- 

tracts, including Specific Performance, 

Reformation and Rescission; Account ; 

Equitable Conversion. Prof. Keener . 2 
Corporations. Prof. Keener 2 
Evidence. Prof. Canfield 2 
Partnership. Prof. Burdick : 3 2 
Real and Personal Property. Prof. Kirchwey 2 
Code Pleading and Practice. Prof. Hardon 2 
Suretyship and Mortgage. Profs. Burdick and 

Kirchwey ‘ , ; 2 
Wills and Administration. ” Prof. Hardon 2 
Insurance. Mr. Noble ‘ ; I 
Doctrines Peculiar to New York Law: Trusts 

of Real and Personal Property, Powers, 

Perpetuities, Charitable Devises and 

Bequests, Accumulations, etc. Prof. Can- 

field “ ; ; ; ; ; 4 
International Law. Prof. Moore 2 
Comparative Jurisprudence. Prof. Smith 2 
Conflict of Private Law. Prof. Smith I 
Municipal Corporations. Prof. Goodnow I 
Law of Taxation. Prof. Goodnow. I 


Hardly second in importance to this re- 
form of the curriculum has been the steady 
raising of the standard of admission to the 
school. The student who presents himself 
for admission to the first year class to-day 
must show substantially the training and 
acquirements of a college freshman, either 
by the presentation of an appropriate certi- 
ficate of the Regents of the University of 
the State of New York or by passing the 
regular examination for admission to the 
sophomore class of Columbia College. But 
what has been accomplished in that direc- 
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tion is but earnest of what will be. The 
policy of the school — to be realized, it is 
hoped, at no distant day— was prefigured 
in the report of President Low to the Trustees 
of the University in 1895 when he said: “ I 
conceive it to be the duty of an endowed 
university to contribute to the professions 
as large a body as may be of men as broadly 
and as highly trained as possible. There 
will always be schools in which the men 
without a preliminary liberal training can 
get as good professional instruction as they 
can profit by; but unless the endowed uni- 
versities base their professional work upon 
this preliminary liberal training, professional 
education in the United States will never 
reach the level to which it ought to attain. 
I conceive, therefore, that it should be 
Columbia’s policy, slowly, if you please, but 
steadily, to raise the requirements for admis- 
sion to all her professional schools until a 
liberal training, equivalent to the old-time 
college course, is demanded as a condition 
for admission to every one of them. I hope 
such a declaration of policy may shortly be 
made. I think it would give consistency to 
our own development, and be of service to 
the cause of higher education throughout 
the United States.” 

It is not proposed in this article to enter 
into the wearisome controversy over methods 
of legal education. Perhaps the Columbia 
Law School has contributed her share to 
that controversy. Atany rate she is inclined 
to believe that there has been enough of it, 
and that the propagation of the faith that 
she holds calls for other and more persuasive 
methods than that of controversy. It is in 
this spirit that, when questioned as to her 
secret, she says, ‘‘ Come and see,” and points, 
as in this article, to the work that she is 
doing. Do men gather grapes from thorns? 
Perhaps it is only fair to add that she boasts 
no secret save the open one of unfettered 
thought; that she knows of no “ method ” 
but that of free inquiry. ‘“ But she uses 
cases?” Surely. But be not deceived. She 





does not use them to conjure with. As the 
sources of the law, she finds the reports the 
most fruitful and stimulating as well as the 
most authoritative collection of material for 
study and discussion, but she does not make 
a fetish of them. Cases, text-books, lectures, 
briefs, statutes, the wisdom of the wise, the 
folly of the foolish — all is grist for her mill. 
The first of the articles of her faith runs thus: 
“The letter killeth, but the spirit giveth life.” 
Her most ardent apostles have been among 
the first to recognize the truth that there is 
a diversity of gifts even in the household of 
faith; that the strong man forges his own 
weapon, and that the method of the true 
teacher is as native to his own genius, as 
much a part of himself, as incapable of com- 
munication or of transmission to another as 
is the method by which his brain secretes 
thought. 

The one point of agreement among the 
teachers of law in Columbia is upon the 
condition of free inquiry, tempered by 
rational discussion and criticism — and upon 
this point there is no difference of opinion 
among true teachers anywhere. 

It is a grateful task to bear witness to the 
appreciation which the revivifying influence 
of the school has received. Its material 
prosperity has kept pace with its internal 
development, the membership having grown 
steadily in numbers and in character. The 
following table will show thg increase in 
numbers in the four years from 1893 to 
the current year, the proportion of college 
graduates in the school having in that time 
increased from 42 to 61 per cent. 

ENROLLMENT OF ‘STUDENTS. 


1893-4 1894-5 1895-6 1896-7 1897-8 














247 265 323 357 366 

It would be vain in a paper like the pres- 
ent to attempt to do more than indicate in 
the most general way the forces of which 
the present Columbia Law School is the 
product. It would be an interesting and not 
unfruitful task to estimate the influence of 
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the modern educational revival which is 
transforming our homes, and schools, and 
universities before our eyes; to measure the 
effect of the new and more exacting de- 
mands of our complex social and industrial 
life, with its insistence on training as the 
condition of sharing in its rewards; to 
gauge the stimulus afforded by the historic 
and scientific methods of education, so fruit- 
fully applied of late in the field of our com- 
mon law; to take note of the contribution of 
an awakened bar, demanding a better profes- 
sional equipment than has been furnished 
heretofore.* But these agencies of educa- 
cational progress, powerful and efficient 
though they be, are but indirect or remote 
causes, and cannot be dealt with here. There 
is, however, one potent influence, so immedi- 
ate and controlling, that no consideration of 
the Columbia Law School and its develop- 
ment can be had without including it, and 
that is the rise of Columbia University. It 


* Witness the action of the American Bar Association at 
the meeting held in Cleveland last summer, in recommend- 
ing that the course of instruction in law schools be 
lengthened to three years. 





seems but yesterday that the name Columbia 
College was used as the common designation 
of a group of unrelated academic and pro- 
fessional schools. To-day the institution is 
recognized, the world over, as perhaps the 
most characteristic university of the western 
world. It is too plain for demonstration 
that such a revival of learning as this paper 
has portrayed could not be an isolated phe- 
nomenon. Nor, indeed, could it have taken 
root and flourished without favoring influ- 
ences from the outside, nor otherwise than 
in a wide area of stimulating conditions. 
The spirit of free inquiry —testing all things, 
holding fast only that which is good —to 
which the law school attributes its successful 
growth — what is it, after all, but the uni- 
versity spirit, which has taken the disjecta 
membra of the old Columbia and re-created 
them into a form of beauty, and breathed 
into them the breath of life. And if the 
law school has contributed her share to 
this revival, she has in her turn been power- 
fully stimulated by the regenerating current 
pulsing from the heart of the university. 
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ELOQUENCE AT THE BAR. 


IR JOHN FORTESCUE, says the “ Law 
Times,” in his admirable treatise in com- 
mendation of the laws of England, observes: 
«‘ And in mine opinion it is to be judged for no 
small point of the bountiful goodness of God 
that out of the. generation of judges, there 
have hitherto sprung up more states and 
peers of the realm than out of any other 
state of men, which, by their own wit and 
policy, have aspired to great wealth, nobility 
and honor. Yea, though the state of mer- 
chants surmount the number of judges by 
many thousands, being men of such singular 
wealth, that among them commonly there 
be such as one of them in riches passeth all 
the judges of the realm.” What was true in 
the days of Henry VI has continued true to 
the present hour. No state of the realm, 
not even the diplomatic, the military, or the 
naval, has in the words of George Canning, 
contributed, or continues to contribute, so 
many “fresh streams to the stagnant lake of 
collected honors” as that of the judges, or 
rather we should say the bar, for the judges 
are only the most able, or the most fortunate 
as it may happen, of the legal multitude. 
But, prolific as the bar has been of men 
who aspired to and deserved the dignity of 
the peerage, is it not curious to find that it 
should have produced so few orators ? Is 
it not strange that, of men exercised all their 
lives in speaking, no great number should 
have won high oratorical fame even as ad- 
vocates, and that a list of individuals singu- 
larly small should have achieved the like 
renown in Parliament? It is a common 
observation that, with some few exceptions, 
the members of the English bar do not 
exhibit much oratorical power, and that in 
our courts of law the quality of eloquence is 
conspicuous chiefly by its absence. This is 
somewhat surprising when we consider what 
high rewards are offered in this country for 





excellence in public speaking, particularly 
in the profession of the law. It is possibly 
not very difficult to assign a reason for the 
paucity of oratorical talent amongst the 
modern race of successful practitioners. 
The preliminary education, the course of 
study, the nature of the practice which opens 
a career to the junior barrister, are all rather 
calculated to mar than to make an orator; 
whilst all those high attainments and qualifi- 
cations which are essential to the scholar 
and the philosopher, the statesman and the 
orator, are, if not actually a hindrance, cer- 
tainly no assistance to the junior barrister in 
his progress to the early emoluments and 
later dignities of his profession. The hours 
which should be devoted to these might be 
more usefully employed by one who has to 
deal with Jaw as a mechanical art and not a 
science. Butat atime when lawyer and man 
of learning were synonymous terms, when 
to enter even upon the study of law required 
a familiar knowledge of Latin and French, 
when a better and more liberal education 
was to be obtained at our inns of court 
than at any university, or anywhere else in 
the world, our astonishment cannot fail to 
be great that, of a body of gentlemen so 
instructed and so reared as the members of 
the bar were formerly, so few should have 
left a name behind them, or bequeathed to 
us works to which we may turn for even 
models of forensic eloquence. Fortescue 
says of the inns of court in his day: ‘ There 
is in these greater inns (yea, and in the 
lesser, too), besides the study of the laws, 
as it were a university or school of all com- 
mendable qualities requisite for noblemen. 
There they learn to sing and to exercise 
themselves in all kinds of harmony. There 
also they practice dancing and other noble- 
men’s pastimes, as they used to do which 
are brought up in the King’s house. On 
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the working daies most of them apply them- 
selves to the study of law, and on the holy 
daies to the study of Holy Scripture and, 
out of the time of divine service, to the read- 
ing of Chronicles. For there, indeed, are 
virtues studied and the vices exiled. So 
that, for the endowment of virtue and the 
abandonment of vice, knights and barons, 
with other states and noblemen ofthe realm, 
place their children in those inns, though 
they desire not to have them learned in the 
laws, nor to live by the practice thereof, but 
only upon their father’s allowance.” Inthe 
olden time, then, the lawyer, the scholar, 
and the accomplished gentleman were one. 

No doubt a considerable portion of the 
business of the bar is of a different charac- 
ter, and appears to give “‘ ample room and 
verge enough” for the development of some 
of the more ambitious and ornamental 
branches of the art of rhetoric. Not a few, 
for instance, of the causes tried at uzsz prius 
are of this description, as involving either 
circumstances of general importance and 
public interest or matters of great conse- 
quence to the welfare or character of partic- 
ular clients. The criminal courts, also, often 
supply cases which admit of a high degree 
of eloquence. This is seldom the case with 
prosecutions, to which a dispassionate and 
unpretentious style is more appropriate, but 
it frequently happens that defenses of pris- 
oners and of other persons accused of 
crime give great opportunities for the ex- 
ercise of rhetorical powers. All these are 
cases in which the nature of the subject 
appears to admit, and indeed to invite, a 
lofty or powerful and impassioned style of 
speaking. Yet it must be admitted that, 
even in cases of this kind, great displays of 
eloquence are far from frequent, and the 
style generally adopted in them differs from 
the level and common place mode of speech 
which we have been considering, chiefly by 
the addition of a certain amount of indignant 
or pathetic energy and emphasis. 

Erskine was the best forensic speaker of 





modern times, and he is the only English 
barrister now endearingly remembered as a 
great advocate. Lord Brougham’s elo- 
quence at the bar was well known and appre- 
ciated, but he was an advocate far inferior to 
Lyndhurst or O’Connell. Lord Lyndhurst 
was one of the most elegant and, at the 
same time, one of the most able speakers 
that ever adorned the English bar. In a 
word, in addition to oratorical powers rarely 
surpassed, he possessed sound discretion, 
great powers of argumentation, various and 
well-digested knowledge, and a zealous devo- 
tion to the interests of his clients—to the 
postponement of mere self. The last of the 
three was, as a forensic orator, perhaps the 
greatest. It is almost impossible to conceive 
a more powerful advocate than O’Connell 
was before a judge and jury. Impassioned 
and rigorous as Brougham, discreet, argu- 
mentative and zealous for his client, and 
forgetful of himself as Lyndhurst, he had a 
playfulness of humor, a readiness of wit to 
affix an irresistibly ludicrous epithet or ap- 
ply some story fraught with ridicule in an 
appalling degree where he pleased—a 
power, moreover, of deepest pathos, to which 
the two former were strangers. No man 
probably ever possessed the power of mov- 
ing the feelings and passions of a jury in 
the same degree as O’Connell. 

At the present day there are several cir- 
cumstances which combine to restrain the 
eloquence of the advocate within somewhat 
narrow limits. In the first place, he must 
keep tolerably close to the point and not 
diverge into irrelevant topics. If this rule 
had prevailed in ancient times, it would have 
nipped in the bud half the eloquence of the 
Greek and the Roman orators; and even in 
more recent times it is well known that 
Erskine owed much of his success to his 
famous, but irrelevant, attack upon Lord 
Sandwich in Captain Baillie’s case. One 
important result of the rule is, that the 
domain of the passions, in which the most 
splendid triumphs of eloquence have been 
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achieved, is partially at least closed to 
the forensic orator. The power of biasing 
men’s judgment by working upon their feel- 
ings is certainly the most striking branch of 
the art of rhetoric, and it is said by Quintilian 
to be by far the highest manifestation of 
oratorical power. But its application to 
forensic disputes is greatly checked by the 
rule against irrelevancy, as the issue there to 
be decided is not a point of policy or ex- 
pediency, but the truth or untruth of particu- 
lar propositions of fact or of law. This is 
a matter to be determined by the reason, 
and therefore an appeal to the emotions is 
usually quite beside the question. It must 
be remembered that Erskine and Brougham 
and Lyndhurst were men of rare natural 
talents, who delivered their great orations 
under exceptional circumstances, highly 
favorable to loftiness and fervor of thought 
and of expression. Their greatest forensic 
speeches were made in political or guasz- 
political trials, which took place in times of 
extreme political excitement, and attracted 
universal public interest. Such an opportu- 
nity as was afforded to Lord Brougham by 
the trial of Queen Caroline has never been 
surpassed or equalled in the case of any 
other advocate, and the highest efforts on 
the part of the orator were not more than 
appropriate to the greatness of the occa- 
sion. Many of Erskine’s most celebrated 
speeches were made in the course of great 
government prosecutions for treason, or li- 
bel, or sedition, at a time when the limits of 
the law on these subjects had not been firmly 
settled, and the doubtfulness of the law, 
combined with the peculiar nature of the 
cases and the heat of political feeling to 
produce a high degree of public excitement, 
and to make the trial a matter of national 





importance. It was natural, therefore, that 
the advocate who felt that so much depended 
upon his exertions, and that they attracted 
so much public attention, should put forth 
all his efforts and employ all the resources 
of rhetoric in order to ensure success. Such 
opportunities for high and stirring eloquence 
have hardly ever presented themselves to 
the advocate in recent times. 

It must be admitted that, if we compare 
the speeches now delivered at the bar with 
the productions of the Greek and Roman 
orators, we find that the ancient orators 
greatly surpassed the modern in force and 
beauty of expression and delivery, in bold 
but chaste ornamentation, and in rhetorical 
fervor and energy. Public speaking was a 
matter of much more importance in ancient 
times than it is at present, for it was the 
chief means of advancing or retarding public 
measures, and almost the only means of giv- 
ing to the speaker’s ideas upon any subject 
such a publicity as is now easily obtainable 
by means of the press. And the character 
of the audience in those times was highly 
favorable to oratorical displays, as it was 
greatly influenced by passion and sentiment, 
while highly appreciative of all kinds of 
rhetorical beauty. Hence there was every 
incentive to the orator to take pains to attain 
proficiency in his art, and to elaborate and 
beautify his speeches to the utmost. And, 
accordingly, it is well known that the an- 
cient orators not only went through a long 
course of preparatory training to fit them- 
selves for a public career, but also expended 
a great amount of labor upon their individ- 
ual efforts. Those speeches of theirs which 
have come down to us were nearly always 
fully written out before they were spoken, | 
and in many cases were never spoken at all. 
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OUR NOBLE PROFESSION. 


R. CHOATE, at Chicago said :— “ Let 

me speak of our noble profession, 
and of some of the reasons we have for lov- 
ing and honoring it— above all others. In 
the first place, I maintain that in no other 
occupation to which men can devote their 
lives is there a nobler intellectual pursuit or 
a higher moral standard than inspires and 
pervades the ranks of the legal profession. 
To establish justice, to maintain the rights 
of men, to defend the helpless and op- 
pressed, to succor innocence and to punish 
guilt, to aid in the solution of those great 
questions, legal and constitutional, which 
are constantly being evolved from the ever- 
varying affairs and business of men—are 
duties that may well challenge the best 
powers of man’s intellect and the noblest 
qualities of the human heart. Ido not, of 
course, mean to say that among the ninety 
thousand lawyers whom the census counts 
in our seventy millions of people, there is 
not much base alloy—I speak of that great 
body of active and laborious practitioners 
upon whom rests the responsibility of sub- 
stantial litigations and the conduct and guid- 
ance of important affairs; you will look in 
vain elsewhere for more spotless honor, 
more absolute devotion, more patient indus- 
try, more conscientious fidelity than among 
these. I am not unmindful of that ever- 
mooted question how we can with the strict- 
est honor maintain the side that is wrong, 
and the suggestion that, as only one side 
can be right in every lawsuit, we must half 
the time be struggling for injustice. But 
that vexed question has long been settled 
by the common sense of mankind. It is 


only out of the contest of facts and of brains, 
that the right can ever be evolved — only on 





the anvil of discussion that the spark of truth 
can be struck out. Perfect justice, as Judge 
Story said, ‘belongs to one judgment seat 
only — to that which is linked to the throne 
of God — but human tribunals can never do 
justice and decide for the right until both 
sides have been fully heard.’ 

“When Jeremiah Evarts, the father of my 
great master in the law and himself a truly 
great and righteous man, had graduated 
from Yale and was considering the law as his 
profession, this same question disturbed his 
honest and conscientious mind, and he con- 
sulted Judge Ellsworth, afterward chief jus- 
tice of the United States, who solved his 
doubts by advising him that any cause that 
was fit for any court to hear was fit for any 
lawyer to present on either side, and that 
neither judge nor counsel had the right to 
prejudge the case until both sides had been 
heard, and he told him of Sir Matthew Hale, 
one of the most righteous lawyers and judges 
in English history, who began with the same 
misgivings, but modified his views when sev- 
eral causes that he had condemned and re- 
jected proved finally to be good. 

“Nor is ours the only profession in which 
the same question has been advocated, for 
we read in the life of John Milton, that when 
his good old father had lavished a good part 
of his fortune upon his education at Cam- 
bridge until he had taken his degree of Mas- 
ter of Arts, having no other thought than 
that his son should devote his great charac- 
ter, intellect and eloquence to the church — 
the youthful poet after a full study of the 
question, decided for himself that he could 
not enter a profession which would require 
him to advocate what he did not believe to 
be true.” 
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Lonpon, April 1, 1898. 

] SAW a statement some time ago in an English news- 

paper to the effect that there was no libel law in the 
United States. As all truth is relative there may be some 
truth in this assertion. What the writer probably meant 
was that, as compared with the rigor and efficacy with which 
libel and slander are punished in this country, there is abso- 
lute license and immunity from responsibility on your side 
of the Atlantic. During the last ten or twelve years there 
have been as many libel actions set down for trial in Her 
Majesty’s High Court as any other class of cases. In 1888, 
one of the judges said from the bench that libel actions 
formed the most important branch of the work carried on 
inthe courts. Considering the still larger number of such ac- 
tions compromised before they reached the trial stage, it may 
be safely assumed that, if some check had not been put 
upon this kind of litigation, it would have rivalled in volume 
and annoyance the suits for damages for personal injuries 
which crowd the calendars of the courts in the United 
States. Two causes, however, have combined to make life 
a little less of a terror to the average newspaper proprietor. 
One is the fact that the Lord Chief Justice has, with his 
strong will and conspicuous good common sense, recently 
laughed three or four cases out of court, while in others he 
has used such language as plainly indicated that, unless 
some agreement was speedily come to between the parties, 
he would instruct the jury to find for the defendant. The 
other influence which is working to abate the worst of the 
evils of this kind of litigation is that which the newspapers 
are bringing to bear on Parliament, where a bill has been 
introduced dealing with the subject. It is not by any 
means the first of such measures. Before any statutes of 
any kind whatever relating to libel had been placed on the 
books, the press was, in the eye of the law, a natural object 
of distrust and suspicion, and the mere proof of the publica- 
tion of an alleged libel, apart from all other circumstances, 
was sufficient to place the publisher at the mercy of any 
judge. This condition of affairs became so intolerable that 
Fox’s Libel Act of 1792 was passed. This act empowered 
juries, in indictments for libel, to give a general verdict, 
taking all the circumstances of the case into account, in- 
cluding the truth or falsity of the words of the alleged libel, 
instead of limiting the verdict to the mere proof of publica- 
tion. The next step was Lord Campbell’s Act of 1843, 
which enabled the defendant to pay money into court, such 
payment to defeat the civil action if deemed sufficient; to 
plead truth and public benefit in a criminal proceeding, 
and to show, in a criminal trial, that the publication was 
without his consent or knowledge, and did not arise from 
want of care. In 1881 a further step was taken’ by the 
passing of the Newspaper Libel and Registration Act of 
that year, whereby inéer alia privilege was given to fair 
reports of public meetings, and criminal proceedings were 
prohibited except by permission of the public prosecutor, 
while provision was made for the public registration of the 
names of proprietors of newspapers. 

It was hoped that, by this last addition to the statute 





books, the scale of justice had been adjusted equitably, 
having due regard on the one hand to the protection of 
the public from injurious and unjustifiable attacks, and on 
the other to the safeguarding of the freedom of the press 
in the interests of the community at large. But, so far as 
the latter was concerned, it was discovered that newspaper 
proprietors were still liable to vexatious attacks, and a case 
came into court which revealed the existence of a new 
danger. ‘This arose out of a foreign telegram sent to the 
newspapers by a news agency, and it resulted in a series of 
actions extending over two or three years, the amount 
which had eventually to be paid in costs and damages 
reaching several thousands of pounds. The plaintiff, in 
cross-examination, confessed that he could not trace the 
loss of a single sixpence to the publication of the alleged 
libel, while he further admitted that in a large number of 
cases he had only discovered the existence of the libel by 
searching the files at the British Museum. Nevertheless he 
made practically a fortune out of his action, and it was 
stated in open court that the solicitor who acted for him had 
entered into'a written contract with him, out of which he 
received $12,500, in addition to several thousand dollars in 
costs. The law was accordingly amended to meet this class 
of cases, by giving to the defendant power to consolidate 
actions brought against two or more newspapers for the 
same libel, and, also, to give evidence that compensation 
for the same libel had been previously recovered by the 
plaintiff. 

Unfortunately, the bill by which the law was last amended 
was shorn of some of its more valuable features before it 
was passed, and the bill now pending and on behalf of 
which an influential delegation waited upon the Lord 
Chancellor a few days ago was thought to be necessary. 
This bill provides that the defendant may consolidate the 
action brought against him with others brought for the same 
libel against other persons at the commencement of the 
proceedings, instead of being compelled, as at present, to 
wait until the delivery of the statement of claim. But its 
most important feature is the clause which obliges the 
plaintiff, at the discretion of the judge, to give security for 
the costs of the action. Those who know what a scandal 
actions for damages for personal injuries are becoming in 
the western courts in the United States will appreciate the 
distrust with which speculative actions are looked upon 
here. It is true that in England a solicitor may not openly 
make an agreement for a contingent fee, but the costs are 
allowed on a liberal scale, and even if there is no agree- 
ment for a share of the damages recovered, there is ample 
compensation, in the view at least of a certain class of 
solicitors, in the costs allowed under the scale. It is well 
known among newspaper proprietors that many solicitors 
make a rule of watching the newspapers for personal allu- 
sions likely to be productive of libel proceedings. In a 
recent instance, a plaintiff in a libel case stated that on the 
day following the appearance of the libel he was applied to 
by fourteen solicitors who wished to take up the case. As 
the costs follow the event, the solicitor gets fairly good pay, 
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even if he recovers a merely nominal verdict, provided it 
carries the costs with it. In an extreme case, where the 
jury awarded a farthing damages, Mr. Justice Cave said the 
costs must follow the event. In 1889, several newspapers, 
at the request of the police, published what is known as 
a “hue and cry” circular, calling for the apprehension of a 
fugitive. A woman of the same name brought action for 
libel against seven of the newspapers, claiming £3,500 
from each. She recovered five shillings against four out of 
the seven defendants, the aggregate damages amounting to 
forty shillings. She was awarded the costs. Rather than 
pay these costs, which amount to hundreds of pounds in 
every case that comes to trial, the newspapers settle the 
action whenever they can, and often at sums which make 
the bargain a profitable one to the speculative solicitor. 
The most amusing illustration of out of what small material 
an ingenious solicitor can make a libel was cited by one of 
the speakers that waited-upon the Lord Chancellor to urge 
his support of the proposed bill. He stated that a few 
days previously a case was reported by the police, of a lady 
being robbed in one of the city thoroughfares at 2 P.M., 
but the compositor, in the haste of setting it up, put it 
“2A.M.,” by mistake. An application was made for dam- 
ages, with a threat of a suit in the event of refusal, and the 
newspaper settled rather than proceed and incur the 
costs. 

It is thought probable that the bill will pass, as the Lord 
Chancellor is opposed to that feature of it which allows the 
judge, at his discretion, to force the plaintiff to give security 
for costs. He believes in throwing the courts open to all 
of the subjects of the Queen, and as no security is exacted 
from any plaintifis except those who reside without the 
jurisdiction, he indicated that he did not see his-way clear 
to make an exception in favor of newspapers and their pub- 
lishers. There is something — perhaps a great deal — to 
be said for the law as it stands at present. Certainly if one 
must choose between the cleanliness of the English press, 








its decorum and dignity and absolute truthfulness, and its 
scrupulous avoidance of personality, and the license and irre- 
sponsibility of the press of other countries where no home 
is free from the dreaded invasion of the interviewer, and no 
respect is paid to privacy, the choice would not be long in 
doubt. For several weeks past the gossip of polite society 
in drawing-rooms in the west end of London, and at the 
clubs, has been busy about the doings of a certain person 
of prominent social and political connections. Of the main 
facts of the case there can be no doubt. The controversy 
is simply over the details. Everybody knows one or more 
of the versions of these details. Names are known, and 
dates and amounts, and the circumstances which have 
been resorted to to keep the matter out of the courts. 
And yet not a word of this scandal, nor even a hint of it, 
has appeared in any kind of a newspaper. Had it occurred 
in New York, or in any city of the United States, at least a 
broadside of every newspaper would have been filled with 
it, and portraits of the people who figure in the story 
would have illustrated imaginary interviews with them. 
This is not to the taste of the English public. The Lord 
Chancellor considers it a wholesome taste, and he does not 
want to spoil it. 

The appeal for subscriptions for the Sir Frank Lockwood 
Memorial Fund will be issued very shortly, and will be 
signed by the Lord Chancellor, Lord Rosebery, Lord 
James of Hereford, Lord Russell of Killowen, the Attor- 
ney General, and Mr. James Lowther. At a meeting of 
the committee having the matter in charge it was decided 
to devote the subscriptions to (1) a portrait of Sir Frank 
Lockwood, to be placed in the National Portrait Gallery ; 
(2) a memorial “ brass,” to be placed in St. Margaret’s 
Church, Westminster (close to the North gate of West- 
minster Abbey); (3) a tablet, to be erected in York Min- 
ster ; and (4), if funds permit, the endowment of a bed in 
a London hospital, to be called “the Frank Lockwood 
bed.” STUFF Gown. 
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CURRENT TOPICS. 

ALLUREMENT OF INFANTS, — In recent numbers of 
the ‘*Harvard Law Review ” has appeared an exceed- 
ingly exhaustive examination of the question of the 
liability of land-owners for injuries to infants tres- 
passing on their premises, but drawn thither by the 
attractions of dangerous objects, natural or artifi- 
cial — in a word, the ‘turntable doctrine.” The 
learned writer takes a rather technical view, and 
inclines to the opinion that the doctrine prevailing 
in most of our States works hardship and injustice to 
proprietors of real estate and machinery. On the 
other hand, an apparently eminently practical and un- 
learned person, in a recent number of the ‘* American 
Law Review,” takes the opposite view, contrary, as 
he says, to his original opinion and prepossessions. 
We incline to favor the latter writer’s views, being 
partly influenced thereto, very possibly, by the cir- 
cumstance that the ‘‘ Review’s” contributor is the 
Chairman. The subject is very interesting as an 
example of the overpowering of technical legal prin- 
ciples by the force of practical necessity and policy. 
The complete and irrefragible answer to the legal 
theory that a land-owner owes no duty toward a 
trespasser except not to hurt him, is that small boys 
will be small boys, and it is impolitic to treat them 
as adults. Knowing the law and the dangers of 
attractive ponds and machines near highways, 
capable of affording a free swim or a free ride, espe- 
cially if he knows that children are in the habit of 
using them for such purposes, a man owes some active 
duty toward such unsophisticated persons. A man has 
no right to set spring guns or traps on his land to hurt 
or catch trespassers, without posting notice of the fact. 
A land owner has no right to kill a valuable dog, or 
horse, or even a hog, trespassing on his land, if he 
can get rid of him in any milder way. Small boys 
are of more vaiue than dogs, horses and hogs. A 
very humane example of the application of this doc- 
trine is found in an Indiana case, where it is held 
that if mill-owners have been accustomed to allow 
children to play on piles of coal ashes, in their unin- 
closed and publicly situated yard, they may not 
dump hot ashes on the piles without notice or exclu- 
sion of children. The same principle has been 





applied to piles of lumber, a vicious dog, a cart, a 
windmill, a pool of hot water, dynamite, a ruinous 
wall, an elevator. It certainly is asking very little 
of a railroad corporation that it shall keep its turn- 
tables securely fastened, even if they are five hun- 
dred feet from the highway, as in the Massachusetts 
case, because that distance is a short march to an 
enterprising boy, and the turntable is a magnet of 
enormous power, a lodestone to the unwary and un- 
sophisticated mariner. As the present writer said 
in the «*« American Law Review:” ‘In all such cir- 
cumstances the question is not so much what boys 
ought to do, as what they are accustomed to do.” 
We do not quite say, merely aft to do, for where 
boys have not been in the habit of adventuring upon 
such dangerous objects, it may be that no such duty 
is imposed on the proprietor; although if they are 
very near to and easily accessible from the highway, 
we should say the duty would arise even in absence 
of proof of the habit. Taking this view of turntables, 
we find the Federal Supreme Court, and the highest 
courts of Kansas, Minnesota, Missouri, Nebraska, 
Texas and California, while on the other side are 
the influential courts of Massachusetts and New 
York and the courts of Illinois and New Hampshire. 
In England the courts are pretty evenly divided on 
the general subject. The latest judicial expression 
on the subject is in Siddall v. Jansen, 168 Illinois, 
43; 39 L. R. A. 112, where it is held that the car- 
riage of an elevator is such an attraction to children, 
that an open or unguarded door, or one that chil- 
dren can readily open, constitutes negligence on the 
part of the owner, when children are allowed to 
play near it. This was the case of an elevator in a 
store, designed for employés, and the injured per- 
son was the child of an employé, present by permis- 
sion of his father. The court made no reference to 
their holding in a turntable case, probably because 
there the machine was at a distance from any public 
place and it did not appear to have been resorted to 
by boys. It is evident that this court would require 
a railroad company, maintaining a turntable adja- 
cent to a highway, or known to be frequented by 
boys, to keep itlocked. Very possibly the Massa- 
chusetts court would so hold in such a case. The 
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New York court seems to be further away from this 
humane doctrine. It may be pardoned to the 
Chairman to guess that the writer in the ‘+ Harvard 
Law Review” is not a father or grandfather of boys. 
This seems to him an influential consideration, for in 
the «¢ American Law Review,” he said: 

“In conclusion let me suggest that the leaning of judges 
in this matter is probably much influenced by their obser- 
vation of their own small sons, if they have any. Years 
ago I regarded the prevailing doctrine of the turntable 
cases askance, but since I have been blessed and bothered 
with a grandson, I have become quite reconciled to it. I 
recall that St. Paul, who studied law in his youth, when he 
was a child understood and thought as a child, and I own 
my allegiance to the Kansas judge who said: ‘Every- 
body, knowing the nature and instincts common to all 
boys, must act accordingly.’ ” 


In fact, he feels very much as a gentleman, who 
was a judge in New York (a few months), said he 
felt in an action brought by a widow against a rail- 
road company, and who, in ruling on a point of 
evidence, said: ‘*‘ In such cases I shall always lean 
strongly toward the widow.” 


Last Worps.—One of the most entertaining 
books that ever fell under the Chairman’s eye is the 
‘‘Book of Death,” an account of the last hours and 
last sayings of many ‘distinguished and pious” per- 
sons (including Rousseau, Voltaire and Tom Paine). 
The persons in question were real, if their alleged 
last words were not. In regard*to the tradition that 
Addison summoned his dissolute step-son to his bed- 
side to ‘‘see how a Christian could die,” the gossipy 
Horace Walpole said «* The Spectator” ‘* died of 
brandy.” Apropos of this subject, in a very late num- 
ber of «* Munsey’s Magazine,” Mr. Jerome K. Jerome, 
in an article specifying «* David Copperfield ” as his 
favorite novel, says: ‘* Barkis’ death, next to the 
passing of Colonel Newcome, is, to my thinking, ove 
of the most perfect pieces of pathos in English litera- 
ture.” (Italics ours, and a very bad piece of writ- 
ing.) The death of Colonel Newcome is one of the 
most beautiful and one of the most frequently cited 
passages in English fiction, and yet the Colonel’s last 
word is a clear plagiarism or an unconscious imita- 
tion, probably, of course, the latter. The proof is 
evident and irrefragible. To put the weaker item of 
evidence first: the last words of Athos in Dumas’ 
Bragelonne, were, “I am here,” addressed to the 
spirit of his son and to God. It is well known that 
Thackeray was a fervent admirer of Dumas, and it is 
not difficult to imagine that he was familiar with this 
striking passage. But the absolutely conclusive 


evidence is this: the last word of Leatherstocking, 
in Cooper’s Prairie was ‘‘Here!” as if answering to 
Thackeray was a great admirer, also, of 


roll-call. 





the Leather-Stocking Tales, and set down Leather- 
stocking as ‘‘one of the prize men of fiction.” -Such 
a resemblance as the latter could not have been a 
mere coincidence, in the circumstances. If one did 
not know of Thackeray’s familiarity with the Ameri- 
can author, it would still be regarded as a very 
significant coincidence, with the presumption against 
the great Englishman, but taking into account the 
circumstances, one can have no hesitancy in believ- 
ing that if Leatherstocking had not said «« Here!” 
the Colonel would not have said «‘Adsum!” Thack- 
eray has improved the picture, but he did not origi- 
nate it, and if he did imitate he was no worse than 
Shakespeare. By the way, although the Chairman 
is not disposed to accuse Mr. Jerome of plagiarism, 
yet he is gratified to see that he has published one of 
the Chairman’s favorite and peculiar opinions in 
respect to Dickens, namely, that he was the greatest 
creator of character since Shakespeare. If it is 
urged that many of his characters were but types, 
the same may be said of the greater master. 


WHITEWASH.— The Chairman has always been 
interested in the subject of historical Lampblack and 
Whitewash, or the decrying of good and the rehabil- 
itation of bad characters by modern research and 
criticism. In view of the recent attempts to blacken 
Washington and whitewash Judas and Aaron Burr, 
one should not be surprised at an essay in England, 
by the dramatic Mr. H. B. Irving, to set up Chief 
Justice Jeffreys in good society. The Chairman has 
not seen the book, but he finds the following remarks 
upon it in the London «+ Law Journal” : — 


“To rehabilitate that ‘ monster ’ (as even Lord Campbell 
calls him) Chief Justice Jeffreys was a bolder enterprise, 
even for Mr. H. B. Irving’s dramatic genius. Perhaps 
rehabilitate is too strong a word. What Mr. Irving has 
aimed at is to help us toajuster appreciation of the notor- 
ious chief justice. What the apology comes to is that 
Jeffreys was, like other men, heroes or villains, the product 
of his age, a man of violent and unscrupulous temper in a 
violent and unscrupulous generation; that he, like the 
judges of that and earlier periods, was condemned to be a 
mere piece in the royal chess game, and that at the time of 
the ‘ Bloody Assize’ he was suffering from a bad attack of 
stone and ought to have remained in the doctor’s hands. 
If this last sort of plea is to be admitted, the administration 
of justice will resolve itself into a question of digestion. If 
there is anything in the judicial mind at all, it is in rising 
superior to these frailties of the flesh. Lord Justice James 
has told us that he sat by Lord Justice Mellish while that 
admirable judge was writhing with pain; but no litigant 
ever suffered from Lord Justice Mellish’s inward pangs. 
Jeffreys was a disgrace to the bench and always will be; 
but Mr. Irving’s book is none the less acceptable as a 
graphic picture of a picturesque and interesting period.” 


Such essays may exercise the ingenuity of the 
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inventor and test the credulity or patience of his 
readers, but can answer no useful purpose. Contem- 
porary estimate is the best test after all. Bacon 
was regarded as deserving of serious blame by his 
contemporaries for accepting presents from suitors in 
his court, and nobody but Mr. Hepworth Dixon ever 
was robust enough to gainsay the opinion. Jeffreys 
was regarded by the best of his contemporaries as a 
cruel monster. It would be a darker picture than is 
justified by history, to set forth Jeffreys and Scroggs 
as fairly representing the moral and judicial sense of 
their era. Indeed, as to Jeffreys, there is pretty 
direct evidence that he was not so regarded, for the 
trembling wretch narrowly escaped death at the 
hands of a mob on his downfall. Such gross mis- 
representations of history as this ought not to be 
encouraged even in the mild and polite way of our 
learned contemporary. There may be something to 
palliate the offence of Judas, and he gave evidence 
of remorse ; for Jeffries there is not a word of excuse 
possible, except possibly that he was a veritable 
lunatic. 


ISRAEL PUTNAM. — Speaking of Lampblack re- 
minds us that among other heroes of the American 
Revolution General Putnam has suffered some obscur- 
ation of his fame at the hands of modern historians. 
Mr. Dawson, of Yonkers, a good many years ago, 
made an attack on him, in which he essayed to show 
that the scene of his famous ride, ‘* Breakneck 
hill,” at Greenwich, Conn., was a very moderate 
declivity, down which, as we should infer, for the 
purpose of up-to-date comparison, a school-boy would 
ride his bicycle with indifference and safety. But 
now within a few weeks comes Mr. Clinton Scollard, 
poet, in glowing and patriotic verse, to celebrate 
‘« Israel Putnam’s Ride.” One stanza runs thus: 


“Into the valley a rocky stair 
Led from an ancient house of prayer; 
Out from the highway he leaped his steed, 
And dashed adown at a desperate speed, 
While round about him he heard the hum 
Of the bullets of those who dared not come; 
Flinging a taunt at each red-coat clown, 
On he rode into Stamford town, 
Gathered all who could strike a blow, 
And backward turned to harry the foe.”’ 


Mr. Scollard should peruse Mr. Dawson’s criti- 
cisms. That iconoclastic writer, in commenting on 
the allegation that Putnam’s blanket was riddled by 
Indian bullets on his escape from captivity in Canada, 
acutely suggests that as he must have worn the 
blanket rolled up on his back, one bullet would have 
appeared, when the blanket was unrolled, to have 
made a great number of holes. As to the general’s 


rides, we have an impression that his ride from his 





farm in Pomfret to the war, on his horse unharnessed 
from the plough, left sticking in the furrow, is more 
worthy of eulogy than his ride down Breakneck hill, 
The latter was to ‘‘ get there,” and the former was 
only to get away from there. Mr. Dawsonalso girds 
considerably at the wolf-den exploit, but that must 
have been true, for there is a picture of it on an old 
tavern sign preserved at the Grand Union hotel at 
Saratoga. 


A CorRRECTION. — The air is full of war. It even 
pervades the printing-shop. In last month’s Easy 
Chair, the last word in the first paragraph on page 
172 is rather seriously misinterpreted. We wrote 
‘‘sticking in the dark,” but the printer, doubtless 
thinking wrathfully about the «* Maine ” and Spanish 
manners, has rendered the phrase, ‘sticking in the 
back.” There is a difference between close con- 
struction and assassination. 





NOTES OF CASES. 

AN HYSTERICAL VERDICT. —In Slingerland v. 
East Jersey Water Works Co., 58 N.J.E. 411, a girl 
of eighteen was left by her father for a few hours in 
charge of his farm in his absence. In his absence 
workmen came to lay down water pipes in land con- 
demned for that purpose, She put herself in the 
way of the laborers, and they mildly removed her, 
and once a pipe rolled gently against her. She 
alleged that this shook her nerves, and a jury gave 
her $5,000. Thecourtset the verdict aside, observ- 
ing: “When a girl of eighteen entered upon the 
extravagance enterprise of placing her body as an 
obstacle in the way of over fifty laborers in the prose- 
cution of their work, it is plain that she must have 
been wrought up to the highest point of nervous 
excitement, and if disease in that time ensued the 
cause is obvious. 


A CoLp-BLOODED VERDICT.— In Miller v. Dela- 
ware, etc., R. Co., 58 N. J. L. 428, the plaintiff, a 
woman, had sustained a serious, painful and chronic 
hurt in her stepping off a car at an insufficiently 
lighted landing. There was no counter evidence. 
The jury awarded her six cents! The court set it 
aside, observing that ‘‘so miscompulous a body 
should not be permitted to settle the rights of either 
the plaintiff or defendant.” 


‘* FAMILY EXPENSE.”»—A diamond shirt stud 
worn by the husband, is a ‘family expense,” for 
which both husband and wife are chargeable. Near- 
ham v. McNair (Iowa), 38 L. R. A. 847. The 
court observed : — 
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“The clothing of every member is a source of comfort 
and enjoyment to all. It is as essential as the food placed 
on the table. Indeed, the services of a physician to one 
member of the family have been deemed a family expense; 
and so a watch and chain used by the wife and daughter 
only. Schrader v. Hoover, 80 Iowa, 243; Marquardt v. 
Flaugher, 60 Iowa, 148. Wearing apparel is not confined 
in its meaning to clothing, but includes the idea of orna- 
mentation as well. A watch and chain have been adjudged 
such. Brown v. Edmonds, 8 S. D. 271; Stewart v. Mc- 
Clung, 12 Or. 431; 53 Am. Rep. 374; Bumpus v. Maynard, 
38 Barb. 626. Contra, see Smith v. Rogers, 16 Ga. 480; 
Rothschild v, Boelter, 18 Minn. 361 (Gil. 331); Gooch v. 
Gooch, 33 Me. 535; Sawyer v. Sawyer 28 Vt. 252. 
See 29 Am. & Eng. Enc. Law, p. 38. In Sawyer v. 
Sawyer, 28 Vt. 252, a breastpin is held to be a part of the 
wearing apparel of a deceased husband, which, under the 
Vermont statute, goes to the widow. But the Supreme 
Court of New Hampshire adjudged a breastpin not to be 
‘ wearing apparel necessary for the debtor and his family.’ 
Towns v. Pratt [33 N. H. 345], 66 Am. Dec. 726. The 
question of value and necessity is somewhat controlling in 
some of the cases referred to. By ‘wearing apparel’ is 
usually meant clothing and garments protecting the person 
from exposure and not articles of ornament merely. 
Originally it included not only the vesture, but all the 
ornaments and decorations worn with it. That jewelry, 
when of no purpose other than that of ornament, as a ring, 
will not be so classified, may be conceded. But if it serves 
the double purpose of being an article of use, in fastening 
the garments, or otherwise, and also of adornment to the 
person, there appears no good reason for not adjudging it 
a part of the wearing apparel; else much that is pleasing 
in dress must be excluded from the meaning of the word, 
as generally accepted. The ornamentation of a lady’s 
wardrobe is of little utility, yet it is always included in the 
term. If an article of jewelry is used with, and as a part 
of, the clothing, it may well be deemed a portion of the 
wearing apparel. It may thus serve as necessary and use- 
ful a purpose as the garments themselves. [Articles of 
jewelry were often adjudged necessaries for which the 
husband was liable at common law. Raynes v. Bennett, 
114 Mass. 424; Porter v. Briggs, 38 Iowa, 166; 18 Am. 
Rep. 27. These are quite as commonly worn by many 
people as the clothing that covers them. The make of a 
shirt or the taste of the wearer may be such as to require 
some kind of a button or stud. If the inexpensive pearl 
were used, no one would question the propriety of making 
it a family charge. But it might be as much out of place 
in the shirt front of a person of fashion or fortune as a 
diamond in that of one who earns his bread by the sweat 
of his face. If the cost, the utility, or the necessity is to 
be the criterion, then the line must be drawn on many 
articles of furniture, clothing, and food. What shall be the 
delicacies of the table, the adornments of the person, and 
the character of the furnishings, must be left to the better 
judgment and discretion of each family, which is presumed 
to, and ordinarily does, act as a unit in such matters. Many 
families would have no use for terrapin, silks and satins, or 
Smyrna rugs, or costly jewelry, and in such cases neither 
husband nor wife would be liable for indebtedness incurred 
by the other therefor. But, if these are purchased for, and 








used in, the family, it is not perceived on what ground they 
may not be deemed a family charge. Under our statute, 
there is no occasion for inquiry as to the cost or necessity. 
Nor is there better reason to investigate the character or 
value of a button or stud worn, in determining whether it 
is a family expense, than that of a costly dress, an artisti- 
cally trimmed bonnet, or a silk tile. The article may be 
unnecessary, or such as the family ought to have dispensed 
with, or of no actual utility; still, if purchased for, and 
used in, the family, the liability of the wife cannot be 
avoided. Dodd v. St. John, 22 Or. 250; 15 L. R.A. 717.” 


A COAT THAT LED TO A SuiT.—In McCann v. 
Consolidated Traction Co., 59 N. J. S. 481; 38 
L. R. A. 236, it was held that where black coats, 
belonging to employés operating a sprinkler running 
on an electric steel railway, by waving in the wind 
frightened a gentle and well-broken horse, causing 
him to run away and injure his driver, a verdict of 
damages against the company was maintainable. 
The ccurt said: 


“In Mallory v. Griffey, 85 Pa. 275, the questions whether 
the fright of a horse was occasioned by a large stone along 
the highway, and whether it was calculated to frighten an 
ordinary, quiet, and well-broken horse, and whether the 
defendant was negligent in placing such stone there, were 
left to the jury. Jeffrey v. St. Pancras Vestry, 63 L. J. Q. 
B. N. S. 618, was a case where a steam roller frightened 
plaintiff’s horse, by puffing out steam. The question of 
recovery was held to have been properly submitted to the 
jury. In this latter case, Collin, J., speaking of the con- 
struction of a carriage for use on a highway, says: ‘ But, 
on the other hand, if he has his carriage constructed and 
painted in such a manner as to be very conspicuous indeed, 
it might then become a nuisance.’ Liability has been 
established where a horse was frightened by a plow being 
left alongside a public road. Harris v. Mobbs, L. R. 3 
Exch. Div. 268; where the noise and appearance of a 
steam engine were calculated to frighten horses (Watkins 
v. Reddin, 2 Fost. & F. 629-634). In Phelon z. Stiles 
43 Conn. 426, the servant, in delivering bran for his 
master, left several bags by the roadside, his object being 
to save unnecessary transportation, and to give him time 
to attend to some private business of his own; but it was 
held that he was acting in his master’s employment, and 
that the latter was liable for an injury caused by the fright 
of a horse caused by the bags of bran. In Howe v. 
Young, 16 Ind. 312, the plaintiff’s complaint averred that 
his horse was frightened, and his buggy damaged, by the 
defendant’s driving his horse and wagon along the highway 
in a reckless manner. On demurrer the complaint was held 
good. Elliott, Roads & Streets, p. 624.” 


The court distinguished Walton v. N. Y. Cent. 
Sleeping Car Co., 139 Mass. 556, ‘‘ where the porter 
of a drawing room or parlor car threw a package or 
bundle containing soiled clothing and other articles, 
from the train. Arrangements by the porter had 
been previously made that some person at the place 
should pick up and take care of the package for him. 
The package struck the plaintiff, and injured him. 
It was held that the act of the porter was not the act 
of the company, nor in the course of his employment, 
but for his own convenience.” 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of inter- 
est to the profession; also anything in the way 
of legal antiquities or curiosities, facetia, anec- 
dotes, etc. 


LEGAL ANTIQUITIES. 

IN the early days of Virginia, it was enacted that 
“noe man shall disparage a mynister whereby 
the myndes of his parishoners may be alienated 
‘from him and his mynistrie prove less effectuall, 
upon payne of severe censure of the governor 
and councell.” At the same time clergymen 
were warned against unseemly practices in terms 
so concrete as to raise a suspicion that such 
warning may have been needed. “ Mynisters 
shall not give themselves to excesse in drinking 
or ryott, spending their tyme idelie by day or by 
night playing at dice, cards, or any other unlaw- 
full game, but at all tymes convenient they shall 
heare or reade somewhat of the holy scriptures, 
or shall occupie themselves with some other 
honest studies or exercise, alwayes doinge the 
things which shall apperteyne to honestie and 
endeavour to profitt the church of God, having 
alwayes in mind that they ought to excell all 
others in puritie of life, should be examples to 
the people, to live well and Christianlie.”’ 





FACETIZ. 

As judges and lawyers are fond of citing prec- 
edents, here is one from the judicial annals of 
the English Commonwealth in Cromwell’s time, 
when everybody of high or low degree was 
steeped to the lips in religious controversy. A 
fellow was up for sheep stealing. “ Judge,” said 
he, “it was ordained before the foundation of 
the world that I should steal that sheep.” “ Ex- 
actly,” said the judge, “and it was ordained 
before the foundation of the world that you 
should receive thirty lashes for doing it.” 





In one of the western States, after the lawyers 
had finished their arguments, the justice of the 





peace said: “I will take the matter under ad- 
visement until Monday morning, at which time I 
will give judgment for plaintiff.” 


SoME years ago, many farmers along the line 
of the Missouri, Kansas and Texas Railway 
brought suit against it, and engaged a young 
lawyer named Brown. Judge Gantt, who was 
presiding, was compelled to throw many of the 
cases out of court because they were so improp- 
erly brought. Brown was mad all over. Swel- 
ling with indignation, he arose and said: “ Your 
honor, will you please tell me how it is possible 
in this court to get justice against a railroad 
company?” Judge Gantt quietly ignored the 
contempt of court shown by the lawyer and 
asked : “‘ Do you wish an answer to that question, 
Mr. Brown?” “Yes, sir,” defiantly replied the 
indignant lawyer; “yes sir,” and I want to know 
how a farmer can get his case into this court so 
that it will be heard.” Judge Gantt smiled and 
said: ‘Well, first, Mr. Brown, I’d advise the 
farmer to hire a lawyer.’’ Brown wilted. 


A MAN came into the office of a young lawyer 
in a western city, and stated his case as follows: 

“Twas walking along the street, and I had 
with me a dog—a very valuable dog he was 
very: Oh, he was a beauty — thoroughbred, you 
see. Well, sir, one of these here linemen was up 
on a telegraph pole, and do you know the feller 
got careless and let go, an’ down he come, and 
by , sir, he killed that air dog.”’ 

‘“‘ Was the man himself killed ?” 

“Well, I should say he was. Now what I 
want to know, young man, is, does the law give 
me any remedy against that air feller’s widder 
for the value of the dog?” 





JupcE. — “ Have you ever seen the prisoner at 
the bar?” 
Witness. — “ Never, your Honor; but I have 
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seen him when I strongly suspected he had been 
at it.”’ 


A Boston man, charged with murder, said: 
“TI done the deed,” and not a lawyer in Boston 
will defend him. 


One of the most remarkable features of life in 
New South Wales is the transformation of crim- 
inals into hard-working citizens. Of the thirty 
thousand settlers there in 1821, twenty thousand 
were, or had been, convicts. 

It is said that, on board an American liner, a 
boastful Australian asserted loudly, and over and 
over again, that “the men who settled Australia 
were a remarkably sensible lot.” 

“Yes,” said an American, quietly, “I have 
always understood that they were sent out by the 
very best judges.” 





NOTES. 

A New Picture OF DANIEL WEBSTER. —A 
superb mezzo-tint engraving of Webster has just 
been completed by the eminent engraver, Max 
Rosenthal of Philadelphia. It is by far the most 
impressive portrait ever made of the great lawyer 
and statesman, and all lawyers who can afford 
it will be eager to addit totheir legal picture- 
gallery. The number of copies is limited to 300, 
and of these 150 have been already sold. The 
price is $25, which is not high for such a picture. 
Orders can be addressed to A. Rosenthal, 1530 
Chestnut Street, Philadelphia, and we advise 
those who desire a copy to make early applica- 
tion, as the plate will be destroyed as soon as the 
300 prints are sold. 

PUNISHING WIFE-BEATERS. — Wife-beaters are 
treated in sensible stylein Germany. They are 
not imprisoned, as in this country, but are arrested 
every Saturday after they have finished their 
week’s work, and kept in prison until the follow- 
ing Monday. This is done regularly every week, 
until the sentence has expired. The object of 
course is that the delinquent shall be able to earn 
money during the week to support his family. 


SoutH Caro.ina’s latest plan for reducing the 
number of homicides is a bill recently introduced 
in the legislature which makes it unlawful to have 


a hip-pocket in the rear of the trousers or coat. 
Provision, however, is made for persons who may 
be permitted, for good reason, to carry a gun; 
they are granted a license, but must also wear 
conspicuously a metal badge which bears the 
legend, “I have my gun concealed.” 


UnpER old European law, wrecked crews and 
passengers could be enslaved and their property 
forfeited to the crown, or to the lord of the coast 
upon which their vessel perished. 


THE ancient republic of Andorra has just 
remodelled its lawcourt. This changes the char- 
acter of one of the most ancient legal institutions. 
in the world. The court was established by 
royal charter under Louis the Pious, son of 
Charlemagne in the ninth century. Since then 
there has been no change in its rules, formulas 
and privileges. 


TROJAN, the editor of the ‘“ Kadderadaatsch,” 
who was sentenced to two months’ “ fortress ’’ for 
publishing a cartoon considered insulting to the 
Emperor, has been pardoned immediately at the 
instance of the crown. His appeal, therefore 
has been withdrawn. “Fortress’”’ means that 
the person thus disciplined has to live within the 
confines of a walled town, be at his lodgings at a 
certain hour, and report to the authorities. 





CURRENT EVENTS. 

THE result of a careful study of four hundred alco- 
holics by Forel, of Zurich, again emphasizes the great 
importance of heredity. Forty-three per cent of the 
cases had one or both parents alcoholic. Fifteen 
per cent of the patients were wholesale or retail 
liquor dealers. All cases showed various physical, 
mental, and moral alterations. Fourteen per cent 
were epileptics. 


THE violence of the wind on the Grampian Hills 
is so great, that on several occasions it has brought 
to a standstill, trains travelling from Perth to the 
north. 


THE horse will probably find its occupation gone 
in Germany sooner than anywhere else. The Berlin 
Omnibus Company has now electric motors on near- 





ly allits vehicles, and the number of electric cabs is 
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daily increasing in that city. Moreover, the good 
roads enable farmers to use motor wagons, and they 
are already used to a great extent for transportation 
purposes. 


In Germany sixty thousand workmen were em- 
ployed in bicycle factories in 1896. This does not 
include those making only separate parts, such as 
rubber tires, etc., who would probably bring the 
number up to one hundred thousand. 


REPRESENTATIVE JOSEPH C. SIBLEY, of Pennsyl- 
vania, has a plan for the annihilation of hostile fleets 
should they approach one of our harbors. He says 
if benzine is conducted through pipes under the water 
and released, the fluid will rise to the surface and 
permeate the atmosphere to the height of twenty 
feet above the water. He adds that the fumes of 
the benzine would be certain to penetrate to the 
fires aboard the ship, and he believes no powder- 
magazine is tight enough to exclude this vapor. 
With the air thus charged, any hostile ship afloat 
would be rent into a thousand pieces. 


A SYNDICATE of young thieves in Paris has been 
working the profitable industry of robbing the 
robber. At the great fashion shops of the Louvre 
and the Bon Marché, the detectives whose duty it is 
to watch for the shop-lifter have been assisted for 
many weeks by a band of amateurs whose existence 
they never suspected. The false inspectors enter 
the shops as customers, and hang about until they 
find their suspect departing with purloined goods. 
Then having got their victim, generally a woman, 
they track her home, demand the restitution of the 
stolen property, and insist upon searching her rooms. 
Here there are countless opportunities for plunder. 
Anything that is new or handsome they can claim as 
stolen property, and the detected one is of course in 
no position to resist. 


THE influence of various occupations upon health 
and longevity is the subject of an interesting investi- 
gation just completed by an officer of the registrar- 
general’s department of the British government. A 
vast collection of figures, comparative tables, etc., 
has just been issued as a public document, and some 
of the deductions from them are instructive and of 
interest. First and foremost comes overwhelming 
proof that work or occupation of some sort is the 
greatest promoter of longevity. It is almost alone 


in England of all civilized countries that this fact can 
be brought out clearly in public statistics, for it is 
only in England that the leisure class, so called, is 
sufficiently large for the comparison to be made. 





LITERARY NOTES. 


THE May ATLANTIC opens brilliantly with Hon. 
Richard Olney’s timely and trenchant discussion of 
the ‘* International Isolation of the United States.” 
Other interesting and timely articles are John T. 
Morse, Jr.’s “History and Summary of the Dreyfus 
and Zola Trials,” «* Psychology and the Real Life,” by 
Prof. Hugo Miinsterberg, ‘* English Literature and 
the Vernacular,” by Prof. Mark H. Liddell, and 
‘‘Western Land Booms and After,” by Henry J. 
Fletcher. Ainsworth R. Spofford, late librarian of 
Congress, begins his fascinating ‘‘ Washington Remi- 
niscences” with vivid sketches of Peter Force and 
Wm. P. Fessenden. Mrs. Ellen Olney Kirk fur- 
nishes a charming and characteristic noveiette, entitled 
«A Last Appearance.” 


THE May number of HARPER’S MAGAZINE con- 
tains ‘¢ Awakened Russia,” by Julian Ralph, the first 
of a series of articles treating Russia as a militant 
power in the fore-front of modern, political and terri- 
torial movements ; ‘‘ The Trans-Isthmian Canal Prob- 
lem,” with a full-page map, by Col. William Lud- 
low, U.S.A.; ‘* Varallo and the Val Sesia,” by 
Edwin Lord Weeks; ‘‘ East Side Considerations,” 
by E. S. Martin; ‘* University Life in the Middle 
Ages,” by Prof. W. T. Hewett. In the way of 
fiction this number includes ‘* Good for the Soul,” 
by Margaret Deland; ‘‘How Order No. 6 Went 
Through, as told by Sun-Down Leflare,” by Fred- 
eric Remington; ‘*‘ The Bishop’s Memory,” by Mar- 
guerite Merington; “Old Sile’s Clem,” by Paschal 
H. Coggins. 


No one who is interested in the best contemporary 
French literature can afford to miss the series of 
sketches and stories by Paul Bourget, which be- 
gan in THE LIVING AGE for April 2. These sketches 
have been but recently published in France, and this 
is their first appearance in English dress. They are 
translated for THE LiviNG AGE by William Mar- 
chant. They are extremely clever and characteristic. 


APPLETONS’ POPULAR SCIENCE MONTHLY for May 
contains an article on ‘* Snow Crystals,” illustrated 
by a series of actual photographs taken by the aid ofa 
microscope. The advances made in ‘ Kite-Flying ” 
during 1897 are described in a fully illustrated article 
by George J. Varney. Other important articles are 
“A Study of Children’s Ideals;* «* The Wheat 
Question,” by Worthington C. Ford; and ‘+ The 
West Indian Bridge between North and South 
America,” by J. W. Spencer. 
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A TIMELY feature of the May number of CURRENT 
LITERATURE is the compilation of newspaper verse 
entitled, “« Remember the Maine!” A new depart- 
ment of French letters is also a noteworthy feature. 
Frank L. Stanton, the popular verse writer, is the 
American poet of to-day, considered by F. M. 
Hopkins. 


AT a moment when war and all its appliances and 
aspects have an especial interest, no doubt the first 
thing turned to in McCCLURE’s MAGAZINE for May 
will be Rudyard Kipling’s poem on the torpedo. 
This number contains two excellent short stories by 
new writers. One is a story of ‘‘ The Polar Zone,” 
by John A. Hill. The other is a kindly, humorous 
Memorial Day story—‘‘ Uncle Luther Dowell’s 
Wooden Leg”—by Ray Stannard Baker. Charles 
A. Dana’s personal recollections of Meade, Hancock, 
Sedgwick, Humphreys, and the other generals serv- 
ing under Grant in the Army of the Potomac are in- 
structive and entertaining. 


THE complete novel in the May issue of LIPPIN- 
coTT’s is ‘‘ The Uncalled,” by the colored poet, Paul 
Laurence Dunbar. Though understood to be his 
first essay in extended fiction, it is an extremely 
strong and thoroughly readable story. ‘No. 
$7,617 Colt,” by George Brydges Rodney, recounts 
the experiences of a small party of Americans in 
Cuba during a former insurrection. Theodore Gal- 
lagher describes one phase of a very wild western 
town in ‘* The Election at Cayote.” ‘* Woman’s 
Work and Wages,” are discussed by Eleanor Whiting, 
Dr. Charles C. Abbott has a brief paper on «+ Blun- 
ders in Bird-Nesting,” James Weir, Jr., writes on 
‘¢ The Faculty of Computing in Animals,” and Wil- 
liam S. Walsh inquires, ‘* Do Animals Drink?” 





WHAT SHALL WE READ? 

This column ts devoted to brief notices of recent pub- 
lications. We hope to make it a ready-reference 
column for those of our readers who desire to in- 
Sorm themselves as to the latest and best new books. 


FAMILIAR as is the name of Maximo Gomez, but 
few Americans have any true idea of the character of 
the man. Mr. Grover Flint, who was with the 
Cuban general in field and camp, in his book enti- 
tled Marching with Gomez" gives a very interest- 
ing account of his experiences and draws what 
is probably an accurate portrait of this famous 

1 MARCHING WITH GOMEZ. A war correspondent’s field 
note-book kept during four months with the Cuban army. By 


Grover Flint. Illustrated by the Author. Lamson, Wolffe and 
Co., Boston, 1898. Cloth. 








man. From his representation of Gomez we 
may set the chieftain down as a military des- 
pot, who allows nothing to stand in his way, and 
who openly displays the utmost contempt and disre- 
gard for the Cuban « Civil” government which our 
Congress has been so anxious to recognize. A man 
of iron will, of inflexible determination, Gomez re- 
gards all who are not with him as against him, and 
his treatment of innocent ‘‘ neutrals seems to be as 
harsh and vindictive as are the Spanish atrocities of 
which we read. The book is valuable as giving a 
graphic and truthful account of the Cuban side of the 
controversy, but we doubt if it will serve to increase 
sympathy for the insurgents. Many interesting illus- 
trations by the author are added to the text. 


Mr. Joel Harris is always interesting, but he seems 
to us to be especially so in his new Zales of the Home- 
Folks in Peace and War.* Twelve stories make up 
the contents of the volume, and they cover a wide 
range of scene and action. Among the best (if any 
can be called best when all are so good), may be 
mentioned ‘* A Bold Deserter,” and «* A Baby in the 
Siege.” 


The New York Ghetto (the Jewish quarter) fur- 
nishes Mr. Cahan with the scene for a number of 
stories which have just been published under the 
title of Zhe /mported Bridegroom and other Stories 8 
These pen pictures are evidently drawn from life, 
and introduce us to characters and scenes which the 
reader has hitherto known but little. Mr. Cahan is 
a writer of more than usual ability, and his delinea- 
tion of Jewish character is remarkable for the faith- 
fulness with which he holds the mirror up to nature. 
The fact that these stories are so different from 
anything to which we have been accustomed, lends 
an added interest to their intrinsic merit. 


A great nation like ours ought to have a fair idea 
of its first foundation, and Mr. Alexander Brown, in 
his new work Zhe First Republic in America* upsets 
a good many of the ideas we have hitherto cherished, 
and demonstrates the fallacy of the claims and pre- 
tensions of Captain John Smith, as set forth in his 
history, in such a manner as to leave no doubt in 
the reader's mind that it gives anything but a 
correct view of our foundation. Although John 
Smith’s history was licensed by the Crown, and we 


2 TALES OF THE HOME-FOLKs IN PEACE AND WAR. By 
Joel Chandler Harris. Houghton, Mifflin & Co., Boston and 
New York, 1898. Cloth, $1.50. 


8 THE IMPORTED BRIDEGROOM and other Stories of the New 
York Ghetto. By Abraham Cahan. Houghton, Mifflin & Co., 
Boston and New York, 1898. Cloth, $1.00. 

4 THE First REPUBLIC IN AMERICA. An account of the 
— of this nation, written from the records then (1624) con- 
cealed by the Council, rather than from the histories licensed by 
the Crown. By Alexander Brown, D.C. L. Houghton, Mifflin 
& Co., Boston and New York, 1898. Cloth, $7.50. 
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have been taught to believe it to be the standard 
authority on the English colonization of America, 
the records concealed by the Privy Council, and 
which, until now, have never been available to the 
public, tell a very different story. By giving these 
records publicity, Mr. Brown has supplied a national 
historic deficiency, and his work is one of the most 
valuable contributions to the historic lore of our 
country which has yet appeared. 


For light reading, Mr. Garvice’s Her Heart’s De- 
sire! will be found an exceedingly interesting story. 
The heroine is as charming a girl as it often falls to 
the lot of man to meet, while the hero is one of 
nature’s true noblemen. After many trials and 
tribulations the course of true love finally runs 
smooth, and the lovers attain ‘‘ their heart’s de- 
sire.” It is just the book to while away a leisure 
hour. 


The scene of At the Sign of the Golden Crescent? 
is laid, as in all of Mrs. Prince’s books, in France, 
where she has lived for several years. The hero is a 
most attractive American artist, who falls in love 
with a French maiden in a country town in the Loire 
valley. The baronne of the castle, who has married 
unhappily, falls in love with the artist. The indiffer- 
ence of the artist, the intriguing of the husband to 
get a divorce, with the connivance and aid of the 
curé (who is an indispensable character in a French 
country town), are all faithfully delineated. The 
story is very interesting, and holds one’s attention 
to the end, although, to our mind it is not as strong 
as either of Mrs. Prince’s other two books, ‘* The 
Story of Christine Rochefort,” and +‘ The Transat- 
lantic Chatelaine.” 


Caleb West, Master Diver,® is, we think, the best 
of all Mr. F. Hopkinson Smith’s stories, for in it he 
deals more with the deeper emotions of life, with 
love and sorrow. The love of Caleb West for his 
young wife, and his silent sorrow when she runs 
away with Bill Lacey, are so well depicted that one 
feels that these people really lived, and that their 
story is a ‘* really true story.””. We know for a fact 
that Captain Joe is living now, although perhaps 
known under another name. The description of the 
setting of the four derricks at Shark’s Ledge Spindle, 
where the lighthouse is to be built, is fine, and one 
fairly holds one’s breath until the last hook on the 
chain holding them is slipped into place. Another 
thrilling description is that of the lighthouse keeper, 


1HeR HEART’s Desire. By Charles Garvice. George 
Munro’s Sons, New York. Paper, 25 cents. 

2AtT THE SIGN Or THE SILVER CRESCENT. By Helen 
Choate Prince. Houghton, Mifflin & Co., Boston, 1898. 
Price, $1.25. 

8 CALEB WEST, MASTER Diver. By F. Hopkinson Smith, 
Boston, 1898. Houghton, Mifflin & Co. Price, $1.50. 





the civil engineer, Mr. Sanford, and Captain Bob 
Brandt watching Captain Joe and Caleb West trying 
to reach the ledge in a smal. boat, in a howling 
southeast gale. The ‘distinguished Pocomokian,” 
Major Tom Slocomb, again appears in this story, 
and keeps up his reputation of a jolly good fellow, 
who believes thoroughly in himself. We feel that 
we shall hear more of Mrs. Leroy in some future . 
story of Mr. Smith’s, for her life story is surely not 
finished. We recommend this book most cordially 
to our readers who enjoy an exciting, interesting and 
wholesome story. The cover is designed by Mr. 
F. Berkeley Smith, the author’s son. 





<<. 


NEW LAW-BOOKS RECEIVED. 


GENERAL Dicest, American and English, Anno- 
tated. Refers to all Reports, Official and Un- 
official. Vol. IV, New Series. Lawyers’ Co- 
Operative Publishing Company, 1898. Law 
sheep. $6.00. 

This volume covers all the reported decisions of 
the American and English Courts published between 
July 1, 1897 and January 1, 1898. The publishers, 
with a device to make the DiGEsT as nearly perfect 
as possible, are constantly introducing new features, 
the most important one in the, present volume being 
a device by which authorities of any particular State 
or jurisdiction on any question can be separately ex- 
amined as rapidly as if this were a separate DIGEST 
of that State or jurisdiction only. This Digest is 
one which no lawyer can well afford to be without, 
and is meeting with the cordial approval and com- 
mendation of both bench and bar. 


MEMOIRS AND LETTERS OF JAMES KENT, LL.D. 
Late Chancellor of the State of New York. 
By his great-grandson, WiLLIAM KENT, of the 
New York bar. Little, Brown & Co., Boston, 
1898. Cloth. 

In American jurisprudence, Kent’s Commentaries 
stand preéminent, and the distinguished author 
proved himself the peer of the immortal Black- 
stone, whose Commentaries are the fountain-head 
of English law. In this volume, the Chancellor’s 
great-grandson, by means of letters judiciously se- 
lected, gives us a clear insight, both into the char- 
acter of the man, and the conditions of our country 
during one of its most interesting periods. We 
have already given in THE GREEN BAG a very full 
biographical sketch of Chancellor Kent, so it is un- 
necessary here to revert to the principal incidents of 
his life. (These memoirs and letters bring us in close 
contact, not only with the man himself, but also 
with many of the distinguished persons who were 
living at the time. The volume is one which will 
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interest the layman as well as the lawyer, and is a 
notable addition to biographical literature. 


PRINCIPLES OF THE LAw OF CONSENT, with special 
reference to Criminal Law, including the doc- 
trines of Mistake, Duress, and Waiver. By 
Hukm Cuanp, M. A. Bombay Education So- 
ciety’s Press, 1897. 

It seems strange to have to look to India for one 
of the most admirable treatises on the law of Consent 
yet given to the profession, but this work of Mr. 
Chand is fully entitled to be considered as an ex- 
ceedingly able and exhaustive exposition of the sub- 
ject. The general plan of the work is much the 
same as that adopted by the author in his treatise on 
*« Res Judicata,” and proceeds on natural lines and in 
the orderly sequence in which the various questions 
connected with the subject naturally arise for consid- 
eration. The author has so fully availed himself of 
English and American authorities that the treatise 
is as valuable to practitioners here as in India. A 
copy should certainly be included among the text- 
books in every law library. 


SELECTED CASES ON THE LAW OF PARTNERSHIP, in- 
cluding Limited Partnerships. By Francis M. 
Burpick. Little, Brown -& Co., Boston, 1898. 
Cloth, $4.50 net. 

Professor Burdick has collected and arranged un- 
der proper heads some two hundred and fifty leading 
cases on the Law of Partnership. These cases 
cover the subject fully, and from them the stu- 
dent can readily obtain a clear and adequate idea 
of the development of the law of partnership as well 
as of its present doctrines. On mooted and un- 
settled points the author endeavors to acquaint the 
student with the cardinal principles underlying the 
conflicting theories, but not to bewilder him with a 
mass of unsound or overruled decisions. While de- 
signed especially for the student’s use, the practicing 
lawyer will find this selection of use as a ready refer- 
ence book of cases bearing upon almost every con- 
ceivable point in the Law of Partnership. 


ILLinois CRIMINAL LAW AND Practice. _ Illustrated 
and construed by the decisions of the Courts, 
with forms of indictments. By Ossian Cam- 
ERON, LL. B., of the Chicago bar. E. B. Myers 
& Co., Chicago, 1898. Law sheep. 

The volume will prove a valuable aid to the Illinois 
bar. Mr. Cameron has carefully and systematically 
arranged the law of that State bearing upon Commer- 
cial Law and its practice, adding thereto a number of 
forms of indictments for various offenses. 


THE SCIENCE OF Law AND Law-Makinc. Being 


an introduction to law, a general view of its 
forms and substance, and a discussion of the 





question of Codification. By R. FLoyp CLARKE, 
A. B., LL. D., of the New York bar. The Mac- 
millan Co., New York, 1898. Cloth, $4.00. 


This work is intended especially for the layman, 
but the legal profession will also find it both read- 
able and instructive. Mr. Clarke gives his readers a 
clear and true conception of the system of law under 
which they live, explaining in popular terms the 
general outlines of legal systems and making the 
subject perfectly intelligible to the ordinary mind. 
He then proceeds to discuss the question of codifica- 
tion, and his conclusions seem to us to be sound and 
to be sustained by facts. 'We commend the book as 
one which may be read with profit by all thinking 
men. 


A TREATISE ON THE MILITaRy LAW OF THE UNITED 
Srates. ‘Together with the practice and pro- 
cedure of Courts-Martial and other Military 
Tribunals. By Lieutenant-Colonel GrorcE B. 
Davis, Deputy Judge-Advocate General, U.S.A. 
John Wiley & Sons, New York, 1898. Cloth, 
$7.00 ; sheep, $7.50. 

This treatise is certainly timely, considering the 
warlike spirit which has seized our national law- 
makers. The work appears to be in every respect 
thorough and exhaustive, the text being brought 
up to date and including a full discussion of the im- 
portant additions which have been made to the mili- 
tary code during the past ten years. The author 
treats his subject from the historical point of view. 
The history of military tribunals and of the articles 
of war are fully traced, and each article is followed by 
an interpretation of its several requirements. <A 
full set of forms for use in the framing of charges 
and pleas and the preparation of the records of the 
several tribunals is given in an appendix. In order 
that the scope of the work may be appreciated we 
give asynopsis of its contents: Military Law, its His- 
tory, Authority and Sources; Military Tribunals, 
their Authority and Function; The Constitution of 
Courts-Martial ; The Composition of Courts-Martial ; 
The Jurisdiction of Courts-Martial; Arrest and Con- 
finement; Charges and Specifications; The Inci- 
dents of the Trial; Challenges, Pleas, the Hearing ; 
Findings; Sentence, Proceedings in Revision; Pun- 
ishments; The Record; The Reviewing Authority ; 
The Inferior Courts-Martial ; Courts of Inquiry; Mili- 
tary Boards; Evidence; Martial Law; Military Gov- 
ernment; Military Commissions; The Habeas Cor- 
pus; The Employment of Military Force; The 
Articles of War; Appendix; The Prince Rupert 
Code; The British Articles of 1774; The American 
Articles of 1776; Forms of Charges; Forms of 
Pleas; Summons; Returns to Writs, etc. ; The Rec- 
ord of the Trial. 
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